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This book is dedicated to all scholars, practitioners, and students of law who
seek to bridge legal traditions and foster a deeper understanding of
comparative law. Their relentless pursuit of knowledge and justice inspires
the exploration of diverse legal systems and their impact on society.



"Laws, like the societies they govern, are in a constant state of evolution. To
compare them is not merely an academic exercise, but a journey toward

deeper understanding, justice, and progress."

— Inspired by Montesquieu and the ever-changing legal landscape
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PREFACE

In an age characterized by rapid transformation, law and policy continue to
serve as foundational pillars shaping the structure of societies worldwide.
As globalization accelerates, international collaboration deepens, and
democratic ideals evolve, the necessity of understanding legal systems
through a comparative lens has never been more pressing. Comparative law,
an ever-expanding discipline, invites us to examine legal principles within
diverse cultural and geopolitical contexts, offering invaluable insights into
how societies navigate justice, governance, and regulation. This
comparative approach not only enhances our understanding of different
legal traditions but also provides a unique opportunity to develop more
adaptive and resilient legal frameworks that contribute to societal progress.

This book is the result of a collective effort to analyse the intricacies,
challenges, and solutions embedded within the world’s legal systems. It
takes an innovative approach, highlighting both the convergences and
divergences among various legal traditions. By exploring these
intersections, the book offers a comprehensive perspective on legal
structures across nations, providing comparative insights into their
foundational principles, methodologies, and practical applications. In
today’s interconnected world, legal professionals—including lawyers,
academics, legislators, and experts in political and economic spheres—
recognize the growing importance of comparative legal studies in shaping,
interpreting, and implementing laws across civil, criminal, political,
economic, and social domains.

The aim of this work is to delve into the complexities of comparative legal
methodologies, shedding light on the opportunities and challenges that arise
from the interplay of different legal and policy paradigms. Drawing on the
expertise of distinguished scholars and practitioners from across the globe,
the book covers a wide array of legal fields, including constitutional law,
criminal law, corporate law, and intellectual property law. It also extends its
scope to emerging legal domains such as technology law, with a particular
focus on the regulation of artificial intelligence and over-the-top (OTT)
platforms. Each chapter presents a comparative analysis, exploring the key



Global Perspectives and Emerging Issues in Comparative Law xi

drivers that shape legal frameworks and their broader implications for
society.

Ultimately, this book aspires to foster a deeper and more nuanced
appreciation of the dynamic and multifaceted nature of law and policy in a
globalized world. By providing a rich tapestry of comparative legal
perspectives, we hope to offer an essential resource for students,
researchers, policymakers, and legal practitioners alike. Through this
endeavour, we aim to contribute to the ongoing discourse on the evolution
of legal systems, encouraging a more informed and holistic approach to
legal scholarship and practice.

Joshua Aston
Aditya Tomer
Rupendra Singh
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FOREWORD

The study of comparative law has long been instrumental in understanding
the diverse legal traditions that govern societies across the world. In an age
marked by globalization, digital transformation, and shifting geopolitical
landscapes, the relevance of comparative legal analysis has expanded far
beyond its traditional academic confines. Today, comparative law plays a
pivotal role in shaping legal frameworks, informing policy decisions, and
fostering cross-jurisdictional collaborations. The book, Comparative Law:
Global Perspectives and Emerging Issues, is a testament to the evolving
nature of legal studies, bringing together an array of scholarly perspectives
that examine contemporary legal challenges across various domains.

This volume embarks on an ambitious journey to explore the legal
landscapes of different nations, focusing on themes that resonate globally.
The chapters compiled within this book provide a compelling narrative that
bridges legal history, present realities, and future possibilities. From
constitutional law and judicial independence to artificial intelligence, digital
transactions, and environmental constitutionalism, the book highlights the
dynamic interplay between law, society, and technological advancement.

Comparative law has always served as a crucial analytical tool, allowing
scholars and practitioners to assess legal systems through a broader lens.
Legal traditions have developed uniquely across the world, influenced by
historical, cultural, and socio-political factors. However, in our
interconnected world, legal challenges are increasingly global in nature.
Issues such as data privacy, climate change regulation, digital taxation, and
human rights transcend national borders, necessitating a comparative
approach to legal problem-solving.

By examining legal principles across multiple jurisdictions, scholars can
uncover best practices, identify shortcomings, and propose reforms that
align with global standards while respecting local contexts. Comparative
legal research does not merely highlight differences; it also fosters legal
harmonization where possible and enables a more nuanced understanding
of areas that may require tailored legal solutions.
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The breadth of topics covered in this book reflects the wide-ranging scope
of contemporary comparative law. The opening chapter on Bhutan’s
transition from traditional justice to mindfulness jurisprudence provides a
fascinating look into how a nation’s legal philosophy evolves while staying
rooted in its cultural values. Similarly, the discussion on democratic
intelligence and candor offers insight into the delicate balance between
transparency and national security in democratic societies.

Migration and asylum laws, one of the most pressing global issues today,
receive in-depth treatment in a chapter that examines the policies of various
jurisdictions. With millions displaced due to conflicts, economic hardships,
and environmental crises, comparative analysis in this area is vital for
shaping equitable and humane policies.

The volume also delves into the intricate relationship between constitutional
law and judicial independence, particularly the tension between
international standards and local legal realities. The independence of the
judiciary is a cornerstone of democratic governance and understanding how
different systems uphold or challenge this principle is essential for fostering
rule of law worldwide.

The rapid advancement of technology poses unique legal challenges, many
of which are addressed in this book. The rise of digital currencies, virtual
assets, and exchange providers has disrupted traditional financial and
regulatory systems. One of the chapters critically examines these
disruptions through the lens of regulatory compliance, exploring how legal
systems are adapting to the proliferation of decentralized finance.

Artificial intelligence (AI) is another transformative force in the legal
domain. The book provides a comparative perspective on Al-generated
works and copyright law, analyzing how jurisdictions such as the United
States, United Kingdom, and India are grappling with issues of authorship
and intellectual property rights in an era of machine-generated content.
Open-access policies and Al’s impact on copyright enforcement further add
layers of complexity to this debate.

Digital transactions and their taxation present yet another global challenge.
As e-commerce and online businesses flourish, taxation laws must evolve
to capture digital revenue streams effectively. The chapter on comparative
taxation of digital transactions highlights the challenges governments face
in ensuring fair taxation while fostering innovation and investment.
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Comparative law plays a significant role in advocating for labor rights and
safer working conditions. The book addresses the implementation
challenges of the International Labour Organisation’s shipbreaking safety
guidelines in Bangladesh and India. These industries, often associated with
hazardous working conditions, underscore the urgent need for legal
frameworks that prioritize worker safety and environmental sustainability.

Climate change law and environmental constitutionalism are also key
themes in this volume. One chapter presents a comparative study of national
development policies with a focus on climate-development integration,
while another examines international climate finance frameworks in South
Asia. These analyses emphasize the importance of legal cooperation in
addressing environmental challenges that no single nation can tackle alone.

Human rights, a fundamental pillar of legal discourse, receive thoughtful
examination in several chapters. Hate speech regulation in India, China, and
the United States illustrates the tension between freedom of expression and
the need to curb harmful speech. The book also scrutinizes forced
disappearances in Bangladesh, offering a comparative study of domestic
and international laws addressing this grave issue. Similarly, the
admissibility of cases before the International Criminal Court (ICC) is
explored, shedding light on state jurisdiction and the principle of
complementarity.

Investment dispute settlement mechanisms have long been a contentious
area of international law. The book’s comparative analysis of ICSID and
other arbitration forums provides valuable insights into the effectiveness of
various dispute resolution mechanisms. The increasing complexity of
international investments necessitates a thorough understanding of
arbitration forums to ensure fair and impartial adjudication.

Another compelling discussion revolves around dual-citizenship and
international law, particularly in light of the International Court of Justice’s
advisory opinion on Israel’s policies in the occupied Palestinian territories.

This comparative study of ten states sheds light on the legal and political
ramifications of citizenship laws and state sovereignty.

The book concludes with explorations into cutting-edge legal frontiers, such
as the regulation of virtual identity and social interaction in the metaverse.
As digital realities blur the lines between physical and virtual existence,
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legal frameworks must adapt to address issues of identity, rights, and
responsibilities in cyberspace.

Similarly, the study of democracy and disinformation through the lens of
fundamental rights reflects contemporary concerns about the role of
misinformation in shaping public opinion and governance. As societies
become increasingly digitalized, the legal mechanisms to combat
disinformation will be critical in upholding democratic principles.

Finally, the comparative legal framework for surrogacy in Bangladesh and
India underscores the ethical, legal, and social complexities surrounding
reproductive rights. As medical advancements enable new possibilities in
reproductive technologies, legal systems must balance the rights of all
stakeholders involved.

Comparative Law: Global Perspectives and Emerging Issues is a crucial
contribution to the field of comparative legal studies. It brings together a
diverse set of perspectives, highlighting both the challenges and
opportunities in contemporary legal discourse. The insights presented in this
volume will serve as a valuable resource for legal scholars, practitioners,
policymakers, and students seeking to navigate the everevolving landscape
of global law.

As legal systems continue to intersect and influence one another, the role of
comparative law will only become more significant. This book stands as an
invitation to engage with legal traditions beyond one's own jurisdiction,
fostering a deeper understanding of the shared and divergent legal
experiences that shape our world.

I commend the editors and authors for their meticulous research and
thought-provoking analyses. This volume is not just an academic
endeavour—it is a call to action for continuous legal inquiry, adaptation,
and collaboration. I am confident that readers will find it both enlightening
and inspiring as they explore the fascinating realm of comparative law.

Justice Arjan K. Sikri
Former Judge, Supreme Court of India
Presently 1J, Singapore International Commercial Court

Date: 14 May 2025






CHAPTER ONE

METAMORPHOSIS OF BHUTAN'S
JOURNEY FROM TRADITIONAL JUSTICE
TO MINDFULNESS JURISPRUDENCE

SONAM TSHERING!'

Abstract

This chapter analyses the metamorphosis of Bhutan’s legal system from its
origins in Buddhist natural law and layperson adjudication to its current
hybrid structure, shaped through modernisation and globalisation. It
chronicles key historical milestones, including the establishment of courts
in the 1960s, judicial reforms under monarchical guidance, and the 2008
Constitution, which formalised a democratic constitutional monarchy. The
analysis examines the tension between preserving Gross National
Happiness (GNH) principles—which emphasise community harmony and
cultural preservation—and incorporating Western legal frameworks to meet
contemporary demands.

Central to this analysis is the Gelephu Mindfulness City (GMC), a Special
Administrative Region implementing Singaporean and Abu Dhabi laws to
attract global investment. This unprecedented legal transplant, coupled with
the recruitment of foreign judges, represents a radical shift towards common
law traditions, raising concerns about the erosion of Bhutan’s unique legal
identity. This chapter critically examines the implications of such reforms,
questioning whether they enhance judicial efficiency at the expense of
cultural integrity.

! Associate Professor and Associate Dean, Jigme Singye Wangchuck School of
Law, Bhutan.



2 Chapter One

Drawing upon interviews with former judges, local leaders, and archival
research, this chapter underscores the monarchy’s pivotal role in shaping
legal reform whilst identifying gaps in scholarly engagement with Bhutan’s
evolving system. It advocates rigorous research into how Bhutan negotiates
its dual identity—honouring tradition whilst embracing globalisation—and
evaluates the sustainability of its hybrid legal model in an era of rapid
change.

Keywords: Legal Metamorphosis, Gross National Happiness (GNH),
Buddhist Natural Law, Thrimzhung Chhenmo, Judicial Reform, Legal
Transplants, Gelephu Mindfulness City (GMC), Traditional Dispute
Resolution, Constitutional Monarchy, Legal Hybridity, Customary Law,
Modernization, Cultural  Preservation, Local Mediation, Legal
Professionalization

Introduction

Bhutan is a small nation, often described as situated between two of the
world’s largest nations, China and India. Bhutan remained in self-imposed
isolation until the 1970s, under the absolute monarchy, and became a
Democratic Constitutional Monarchy in 2008. The country comprises a
population of fewer than a million people, with an area of 38,000 square
kilometres, and its main source of revenue is hydroelectricity and tourism.

Now, Bhutan has a clear separation of power amongst the three branches of
the government (Constitution of Kingdom of Bhutan 2008, art. 1, § 13). The
Legislature functions as a parliamentary democracy, similar to the
Westminster model. The parliament comprises the National Council, known
as the House of Review (composed of 20 directly elected members
representing 20 districts and 5 members nominated by His Majesty as
eminent members, all apolitical in nature), the National Assembly
(consisting of 47 members elected indirectly by the people representing 47
constituencies from political parties) and His Majesty the King. Parliament
is vested with exclusive power to make laws (Constitution of Kingdom of
Bhutan 2008, art. 10, § 1). The Executive comprises Cabinet Ministers,
headed by the Prime Minister (Constitution of Kingdom of Bhutan 2008,
art. 20, § 2). The Judiciary (Constitution of Kingdom of Bhutan 2008, art.
21, § 2) comprises the Royal Court of Justice, which consists of “the
Supreme Court, the High Court, the District Court and the Sub-district
Court”. However, all branches of the government are required to work in
tandem with the single national guiding principle called Gross National
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Happiness (GNH). This is one of the most unique developmental models,
which is slowly gaining global attention. This philosophy was first
introduced by His Majesty the Fourth King of Bhutan in the early 1970s
(United Nations 2012). It is unique because, unlike most development
models around the world, GNH is a more holistic approach to development,
based on balanced socio-economic development, sustainability, good
governance, preservation of culture and tradition, and conservation of
environment as part of development.

According to this principle, justice forms a critical component of good
governance, where the rule of law plays a vital role in strengthening
democracy in the country. The justice sector contributes towards four major
components of GNH: psychological well-being, time use, good governance,
and community vitality (Justice Sector Strategic Plan of Bhutan 2018-
2023).

These components of the justice and legal system in Bhutan appear to have
existed since the establishment of their court system. This chapter presents
a pioneering exploration of Bhutan’s legal metamorphosis, chronicling its
shift from a traditional, layperson-driven dispute resolution system rooted
in age-old customs to a modern framework steered by professionally trained
lawyers and guided by Gross National Happiness (GNH). As Bhutan
integrates global influences—such as the Gelephu Mindfulness City and
foreign expertise from jurisdictions like Abu Dhabi and Singapore—the
author highlights the system’s rapid evolution into a complex structure
within mere decades. However, this accelerated transformation sparks
concerns about the potential erosion of GNH principles, a cornerstone of
Bhutanese identity, amid the convergence of localized values and global
legal paradigms. This chapter is based on numerous interviews with former
judges, local leaders, and villagers who could recount experiences of legal
metamorphosis in Bhutan during their lifetime. The studies showed the
sheer influence and role of local leaders in resolving a majority of disputes
via mediation, including criminal offences at the village level. This indicates
that the way in which Bhutan’s first modern legal system was designed
protects collective rights aimed at maintaining peace and harmony in the
community, and prioritises community interest and rights over those of
individuals. However, a close examination of the practice during those times
also reveals its own limitations and challenges. For example, the courts were
not seen as an avenue for resolving conflicts, but as means for investigation
and punishment of those who commit crimes, by both judge and jury.
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The Legal System from the 1960s to 1990s

The Bhutanese legal system was fundamentally established based on long
tradition and culture, which was derived from Buddhist natural law (Royal
Court of Justice 2011, 2), and was based on the ten Buddhist values called
the “ten virtuous pious” (known as Lha Choe Gyewa Chu, first codified by
Zhabdrung Ngawang Namgyel, a Tibetan Saint who fled to Bhutan in 1616
due to an internal turmoil in Tibet and who is regarded as Founding Father
of Bhutan for his establishment of dual system of government—the spiritual
and temporal). The Bhutanese term for Court was initially “Thrimkhang”,
which, when translated directly into English, means “place of punishment”.
The first courts were established in 1960 in the districts (Royal Court of
Justice 2011, 13), followed by the High Court in 1967 with four judges
(Dubgyur 2017). Lower courts or sub-district courts, called “Dunkhag
Thrimkhang” (the lowest courts in the country, generally presided over by
a sub-judge), were established in 1978 (Royal Court of Justice 2011, 14).
His Majesty, particularly the Fourth King of Bhutan, issued numerous
decrees to guide and strengthen the independence of the judiciary and
gradually ensure that it was a separate cadre in 1990 (Judicial Reform by
His Majesty Jigme Singye Wangchuck). Now, let me describe unique
features of Bhutan’s earlier court system.

1. Court Officials

When the courts were established in Bhutan, there was not a single person
trained in law. The administrative officers were appointed as judges despite
having no legal background. These administrative officers were
predominantly educated until secondary school (grade tenth standard) and
mostly only knew how to read and write in Dzongkha—the national
language of Bhutan. Thus, the judges possessed no English literacy nor
legal qualifications; rather, they were appointed by His Majesty based on
their expertise in traditional knowledge, adjudicative abilities, and
experience in public affairs. They were assisted by court clerks with similar
educational backgrounds. Thus, there were no court officials who actually
knew the law or legal principles, yet they presided and adjudicated hundreds
of thousands of disputes over the decades. The High Court comprised a
Chief Justice, four judges (Nyekelm), and two people’s representatives—
one each from the south and east. Appeal proceedings were presided over
by the most senior member, and there were no separate benches in the High
Court. Some judges were of exceptional character and obtained respect and
admiration from members of the community. For example, a 67-year-old
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man, Nado, recalls that the first judge in his district of Punakha was known
as App Boto Karp:

“He was very intelligent and constantly guided by the king, so that people
developed confidence in the legal system and more citizens would approach
the courts to settle their disputes. Today we have come so far that few people
realize how hard our successive kings have worked in all areas and
especially in the justice sector. They have been the foremost leaders in
creating a dynamic and highly professionalised judiciary in the country”.

2. The Law — Thrimzhung Chhenmo

It is also interesting to note that there was merely one law known as
Thrimzhung Chhenmo, or, the Supreme Law of Bhutan. This law, enacted
in 1957, comprised the entirety of Bhutan’s substantive laws—both civil
and criminal laws as well procedural laws. Different laws were categorised
into chapters. For example, Chapter 2 known as “Kha” detailed marital
affairs, and Chapter 4 known as “Nga” provided laws on property and
inheritable rights in properties. The courts had to rely on this law for
everything. As a result, the judges and court officials possessed enormous
discretionary powers and individual judgments in their decisions, which
created room for abuse and corruption. To curb such vulnerabilities, His
Majesty the King issued numerous Royal Decrees to ensure that the conduct
of judges and court officials observed ethical behaviours. This law, as
stipulated in the preamble, provided the king with authority to issue decrees
to amend any part of the law.

3. Registration of Cases

The registration of a case involved a petition signed and affixed with a legal
stamp (a tradition that continues today). The petition was filed in the court
either with the judge directly or with a senior clerk. The clerk verified the
petition, and in some instances, litigants were required to pay a court fee
(Nado 2023). Though disputes were categorised and registered as land,
marital, inheritance, loan and criminal matters, there did not exist a
registrar’s office, and hence, cases were directly registered by the bench
clerk and thus, in some instances, heard on the same day and decided on the
spot.

4. Daily Attendance

There are no written documents or records available to substantiate why
daily attendance by litigants was required, nor did the Thrimzhung
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Chhenmo require it. However, it was widely practised by all courts in the
country (Adap Chhado, pers. comm.). All litigants were required to report
to their respective courts every morning between 9:00 am and 9:30 am for
attendance once the case was filed before that court. If any party failed to
attend, the courts imposed monetary fines. However, litigants could take
leave of absence with the permission of the court. Thrimzhung Chhenmo
required that:

“Once the hearing of a case has begun, the litigants and all other persons
summoned by the Thrimkhang shall be available at all times and not take
leave of absence without the permission of the Thrimkhang” (Thrimzhung
Chhenmo 1957, § DA-2-8).

As Judge Adap Chhado explained:

“The daily attendance was instituted because we did not have a hearing
calendar during those times, and we as judges used to decide each day which
case to hear depending on the urgency of the matter. Most often, we heard
cases based on seriatim according to their daily attendance, and the
attendance was there to ensure that all parties came to the court, as it was
difficult to inform parties if they were absent. Therefore, the logic of
attendance was instituted in good faith, but I know it cause inconvenience to
those parties whose case cannot be heard on any particular day”.

Furthermore, judges could decide on any number of hearings in a day
depending on availability of time, and thus, having all parties near the court
enabled those who were present to have their case heard if any party was
absent (Gurung, 2018). One of the major drawbacks of daily attendance was
that it was hugely burdensome and discouraged litigants from approaching
courts. Many could not afford to come to court every day, especially those
with less family support or who lived far away from the court premises,
since there were very few communities connected with motorable roads.
Only a few could afford to travel by car which was rare as only some places
were connected with motorable roads in the 1960s. The longer the duration
of litigation, the more inconvenience it caused to the parties. Conversely,
parties with large family members could manage daily attendance easily.
This led to misuse of daily attendance by some litigants, dragging their
neighbours to the court in bad faith, only to harass and to waste their rivals’
time in their communities. The courts did put in measures to prevent such
misuse, but they were not completely effective because these unscrupulous
parties had ways of bypassing the preventive measures (Gurung, 2018).



