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Vacuum

Aquinas head down in a vacuum
Aristotle which way in a vacuum
Sacrum, sacrum, inluminatio coitu
—E.P., CANTO XXXVI

By Jeffrey Yang, 2009
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PREFACE

Books are an odd thing. They require a seemingly unwarranted (to
others) commitment, an obsessive focus on the minutiae of the topic, and a
willingness to look into every related viewpoint in the attempt to rectify
each inconsistent thought. And at the end of that full examination thereis
the writing—not only bringing one’s thought into verbal form with as much
clarity as possible but also giving that verbal form a stylistic structure that
doesn’t encourage the reader to cringe. | hope | have done that.

If | haven't, | unfortunately have no one to blame, but | do have many
to thank for their help in both the research and preparation, and though the
thanks ought to take the concrete form that inserts into a wallet, this will
have to do. Prof. Ruthann Robson kindly allowed me to audit her First
Amendment class at Queens College, and | am very grateful. Martha
Wilson allowed me to benefit from her insights and experience from the
beginning of this project several years ago until the end; more friends like
that should exist. Jeffrey Sturges once again was enormously helpful in
the graphic elements for this book. And | am always grateful to my
students who allow me to learn more from them than, | am sure, they learn
from me. My undergraduate philosophy students at Brooklyn College
(New York City) shared many discussions with me for which | am
indebted to them, and my graduate students in the M.F.A. departments at
both the Glasgow School of Art (Glasgow, Scotland) and the University of
the Arts (Philadelphia, PA) have helped me to articulate my thoughts and
their concerns. | am grateful to them all.

I have written this book both from the point of view of a philosopher
and the point of view of a practicing artist. | have tried to bring not only
the disciplines of each to bear, but the sensitivities. Philosophy must
employ rigor in its explication of the facts, but art tries to capture the inner
logic—the motive in the gesticulation. | hope | have at least come close to
doing both.

Free speech and artistic expression are two of the most essential
components of civilization. So, too, is reasoned argument with one's
opponents and respect in the face of their opposition. If we in the United
States as well as the rest of the world are to productively move ahead in
our cultural debates and develop a modified version of a culture war, we
must value al of these. Otherwise, we will loose the opportunity not only
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for truth but for peaceful coexistence as well. This book is intended to
contribute to that.

Last but never least, | want to thank each of my children, Merida,
Dodge, and Arliss for their tolerance (once again) during this project, as
well as their thoughts, too. Teenagers and young adults are perhaps more
attuned to the difficulties presented by censorship issues than often are
adults and | am grateful for their views. Arliss Coates was invaluable in
the manuscript preparation, as well.

—Dena Shottenkirk, Brooklyn College,
Deputy Chair, Department of Philosophy



CHAPTERONE

THE CULTURE WAR

1.0 Introduction

Everyone knows about this fight. The forces onright, claiming to
preserve decency, fight the forces on the left, wkebm to preserve
freedom of expression. It's a long fight—it's rmtly been going on for a
few decades without resolve, it has even gaineovits name, “the culture
war”.

The story is repeated every few years or so: sgaéernment
representative finds some museum or local instituéixhibiting something
that someone finds utterly offensive, and demahds government funds
are pulled. It doesn’t happen only in the publitiymous cases such as
Mayor Gulliano’s fight with the Brooklyn Museum @enator Helms’
fight with the National Endowment for the Arts (NEAt also happens
routinely in the local sphere, and it happens imyneountries all over the
world. More recently, in France, the national fiokn and current head
of a regional council, Segolene Royal, threatenedwithdraw public
funding from a popular music festival because geagknown for his
misogynous lyrics was to perform there. The lyacs surely outrageous,
as they rant against an unfaithful girlfriend waétich inventive lines as, “I
hate you, | want you to die a slow death. | wani yo become pregnant
and lose the baby,”Sentiments that manage to be both unimaginatide a
offensive, they truly are the hallmarks of attitadbat could conceivably
encourage hatred of and violence towards woment dBtely Jimmy
Hendrix’s “Hey, Joe” was not less misogynous aretéhwere no reported
copy-cat murders of unfaithful girlfriends with theursued murderer
escaping to Mexico. A further look back into histdhough gives us
Goethe’'sThe Sorrows of Young Wertherwhich did supposedly lead
susceptible young men to leap into the water with lhook in their back
pockets; but do we hold Goethe responsible? Wloeweal blame? When
do we not fund?

The debate rages and surely untold millions ofatslhave been spent
on both sides to build support and influence pméitis. It is not only the
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population of the United States that has been gplihese related issues—
the conflict is repeated around the globe. Whayist?

The answer is not so easy to arrive at. As igadid investigations, it
is vital to look at both sides of the fence tholmgking from both sides of
the fence is an activity too few want to do. Oseeminded of President
Truman’s frustrated comment that he wanted only-leemeded advisors,
because each time his advisors were giving an @piabout a situation it
was then followed by giving the contrary point aéw coupled with an
“on the other hand” disclaimer. Reader be forewdrrthis is not a one-
handed book. The truth is often not found compjate either side of the
debate. Sometimes truth is subtle and the praxfemsiving there is more
like stumbling over uneven terrain than havingeaphnt stroll.

In order to honestly examine the culture wars amydtd get some
genuine understanding, it is necessary to lookewatrsl issues and several
examples. Therefore, in an examination of thetimahips between
funding, censorship, and democracy, | look closglparticular examples
where the United States government at least waotedfuse funding (it
sometimes in fact succeeded) and to then lookesisues that arise from
that act. The main example | have chosen is AnSegsano, whosPiss
Christ helped many people’s blood pressure rise, and \alamg with
Robert Mapplethorpe, caused the late 1980s angt 2880s outcry over
the NEA. These are the instances that startedsdhealled culture war
almost two decades ago and it is in this form thatconflict still exists
today. This book is an attempt to rationally awdnpletely examine the
issues at hand and to finally set to rest the ctiates that underlie the
debates, not just in their current specific fornthe United States, but in
general. These are the philosophical issues, winiclude not only the
obvious political concerns around demands for tigdree speech, and the
compromises inherent in social organizations, Ihé &pistemological
issues at the heart of art. What is it that wendeom art and why is the
presence of culture so often beloved, and a defmivaf it bereaved?

In light of this goal it is helpful to look at a \fe historical and
international examples of censorship and persatusio that we might get
a complete picture of just what government cengprshtails. Therefore,
| have included a subchapter on Georg Grosz, who amg of the many
artists censored by the Nazis, as well as one @hr8bsh Parsipur, the
contemporary Iranian writer who has been imprisosederal times in
Iran, both under the Shah and under the fundanmsntteric’s regime that
has existed since the 1979 revolution. She is alserviewed for the
book.
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It is necessary to briefly examine in this introtioie the arts funding
problem as it was initially confronted in the eal®90s. The facts
surrounding the Andres Serrano case are fairly Isinfpmelodramatic.
He was offered, in 1988, by an organization thetreed funding from the
NEA, to exhibit with a traveling group show and wgisen a grant of
$15,000. Of this money, one third came from theegoment's arts
funding agency, the National Endowment for the Awih the other two
thirds coming equally from The Rockefeller Foundatand the Equitable
Life Insurance Company. The content of the exiubitcame to the
attention of Donald Wildmon, who is head of The Aioan Family
Association, and then to senators Jesse Helms Hadsa D’Amato, who
both performed scenes worthy of Sarah Bernhardthenfloor of the
Senate.

It is clear that certain members of the governndidt not want to
sponsor speech that they deemed unworthy. Thessswolved are less
simple. Andres Serrano is but one example of rogssing issues: Does
the government’s refusal to fund certain kindsrofcanstitute censorship?
and What is the role of tolerance in a democraa/teow far are we able
to go in our tolerance for dissenting positionsBege are the immediate
guestions on which this book is built and they @ very separate
qguestions. The first is essentially legal whilee thecond is, at least
initially, social.

Let me give you an analogy that will help in explag one side of the
argument-the one that says the government has ligatidn to fund
controversial art. If | am a celebrity and | waathire a ghost writer to
author my “auto” biography, am | censoring if | usé to pay for speech
that is outside the parameters of what | want ami?t If, for example, the
writer has long essays on how phobic | am, do ehaway for it?

Most people would say “no”. | pay the writer toit@rsomething so |
get to dictate the terms. This is analogous tolitiee that is essentially
taken by Supreme Court Justice Scalia (as welltlzer @onservatives) in
censorship/funding cases as they have come bdfer&supreme Court:
the government is the “buyer” of the speech, andhd government
doesn’t want to buy a particular kind of speech dgo@ernment doesn’t
have to pay for it. This is a sophisticated (amdigial) version of “I don’t
want my taxes going to pay for that crap.” (Thelative of mine will
remain anonymous.)

The other side of the argument sees the governnognh the “buyer”
or even the “regulator” model, but in the patrond@io The government,
on this view, is fulfilling the function of the oltime wealthy patron who,
in the ultimate gesture of philanthropic genergsifgve money to worthy
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artists so that the rest of the citizenry might énaav rewarding and
meaningful culture (and, of course, also so that phatron’s status—and
hence power—was enhanced, but we’ll be discreetigmute that for the
moment).

In that role of patron, the government’s decisiams;ording to this
line of thinking, must be “viewpoint neutral” in d&r to accord with the
First Amendment. What that means is that the ftexden’t choose some
speech/art over other kinds on the basisvbft is said; they can only
discriminate on the basis bbw wellit is said. It is artistic excellence that
counts and not the message conveyed by the ag.gdVvernment’s role is
only to stimulate creative activity by rewardingosle artists deemed
worthy of reward and that cannot be done on théshafscontent. This
makes excellence separable—in theory and in fat-frontent

These are the two sides of the fence. But thexevany nuances to
both sides and the arguments are far from cleanotiéns have run high
in most exchanges of this particular “culture wassue, and a clear-
sighted account is long overdue.

At the risk of championing the obvious, | must gat that the issue
itself is of paramount importance. Freedom of sheés not only
embodied in the First Amendment of the United Sta@enstitution, but
in—1 would argue—our very instinctual make-up. DRewbs for liberty are
ancient. They are not just part of the AmericandRetion or the French
Revolution or even of Moses’ parting of the Red &edree his people
from slavery. Demands for freedom seem to be dlragsold as the
human race. Coupled with our need for social gseapd all the
restrictions that come with that-we have the copntreeed for individual
freedom and individual expression. We want to beé anly free from
physical restraints by others in such instituti@ss slavery but we also
want to be free to speak our minds. It is thitetafreedom of speech—that
this book is about, for art is a kind of freedonspgech, even though it is
also much more.

Perhaps the importance of our freedom of speebletier understood
if we remember that when our thoughts remain in minds and we are
not allowed to express them in action or in spedicln those thoughts
remain embryonic and incomplete. To express aghbis to work out the
complete thought—to bring the thought to fruitioNot only do ideas not
reach full maturation if they are left unexpresskdt they also do not,
paradoxically, become fully a part of the speakeriad. An unexpressed
thought is a thought not clearly known by the tigink

Everyone knows what it is like to say somethingudlto someone else
that you had only previously thought: suddenly theught is real and
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powerful and the knowledge of that thought becomesrt of the identity

of the person speaking, not only new knowledgehenpart of the person
hearing the speech. In those moments, after we bpaken something
that we had never had the courage to speak befereedefine ourselves
to be in accordance with that thought: “I am thespe who thinks so-and-
so0.” In other words, when we express ourselvesateonly let others

know our thoughts, but we come to know those thtaigls well. Self-

expression is self-knowledge. And the essencesfgbfree is the sense
that we are free to discover ourselves. We camesgpourselves and
thereby know ourselves.

So why should you care about free expression? WBecgou can'’t
help it. It is not merely some dry part of the UC®nstitution. It is how
we are made. Our need to survive belies our Ié\eading alive, and our
love of liberty is the penultimate commitment teelfag alive. It's as
simple as that.

Now, do we think that the government should haviel far Andres
Serrano’s grant? Well, that is more complicatedstjon. It is always
wise to start with the facts. An interview with r&mo is a good
beginning.

1.1 Interview with Andres Serrano

AS: They called me back in '87 or the beginning&8#, when | was
living in the East Village. | got a phone call frahese people “Awards in
the Visual Arts”.

DS: Where were you living in the East Village?

AS: Tenth Street between Second and Third [avénues

DS: Hmm, | was on Ninth Street between SecondTamiai.

AS: Yeah, | was there when all those gallerieg-lley Gorney—came
on the block.
DS: | guess we didn't live in the same place, tan, that

neighborhood-that would be too weird. [Serrano &fbttenkirk had
lived, at different times, in the same apartment @old Street in
Brooklyn.]

AS: Yeah, that would be funny. [laughter]

AS: So, initially | get a call from those peopl®mh Awards in the
Visual Arts telling me that I'd won for that yeatom Manhattan, and |
was incredulous. | said, “Is this the same awhat Ross Bleckner got
last year?” And they said, “Yeah". Because, yoawnl was an unknown.
It really blew me away to have won that award. Ahdt award, you
remember, was ten artists from different parts led tountry. The
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competition was [set up so that] you had to be mated by one
professional who would nominate five different plop And Marcia
Tucker from the New Museum had nominated me. §otlthat award,
and that award, in addition to the money—a $15,6fht—also had a
traveling exhibition. And so they asked you to mitbwork for the
exhibition and the catalog. And “Piss Christ” warge of the ten slides |
sent in and | thought nothing of submitting it aw ®f the images for the
show. And so, the show started at the L.A. Couvityseum, then to
Carnegie Mellon, and the last stop for it was at\irginia Museum.

DS: There were three stops?

AS: Actually, 1 think maybe there were four. Angw it ended [at
Virginia] in January of 1989. Now, | heard accaurgnd I've read
accounts that what happened was that maybe a fgs @aa couple of
weeks after the show ended someone wrote a lettéret editor of the
Richmond newspaper, a small little item complairithgut a piece he saw
at the museum callediss Christ A few months later, Donald Wildmon
from the American Family Association, which is aght-wing
fundamentalist group, saw that letter and mountetduge campaign
againstPiss Christ [He] sent out 178,000 letters mostly to churched
to their constituents. He was the head of the AcaarFamily Association
and they were the same people who had targetednViebrcese’s film
The Last Temptation of Chrisin fact, in a letter that | have seen, a letter
that Wildmon had written to a senator, he is tajkabout first, we have
the Last Temptation of Christhis desecration—then he complains about
Madonna’s’ video Like a Prayerand the fact that she had the Pepsi
contract. And because of their actions, Pepsildpigot rid of Madonna;
because they came down on Pepsi.

DS: Really? | don't remember that.

AS: Yea. And then he says in the letter, “Buelar thought I'd live
to see thisRiss Christ so-called work of art—this crucifix in urine.” So
DS: Sorry, could | interrupt for a minute. Areopde like this—
Wildmon, etc.- are they recommending that moviks this—likeThe Last
Temptatiornot be distributed?

AS: Yes. They don’'t want it distributed, they dowant you to see it.
They want to do away with it all together. Andythey to frighten people.
Like in the case of Pepsi; they did a good job.eylwant to frighten
corporate sponsorship of anything they don't like.

DS: Let me remember something—there was a womagally right-
wing woman, who sponsored Florida orange juice. yido remember?
She had a contract to promote juice—what was heefa

AS: Oh, yeah—Anita Bryant.
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DS: Now, didn’'t she also lose that sponsorship dome reason or
other?
AS: Yea.

DS: What was that all about?

AS: Anita Bryant made a derogatory statement algays. | think
that's what it was.

DS: And then she lost her sponsorship.

AS: Exactly. And that's exactly what these cogimms want. They
want someone squeaky clean. The minute there’'s stimon you they
don't want you anymore. So, really, it was theuhesof Donald
Wildmon’s campaign where he urged people to writegheir Congress
people and their senators to protest the use af tdwgpayers’ money in
this fashion.

DS: He’s not aptly named is he? Wild-man.

AS: Well, it's spelled W-I-L-D-M-O-N. 1 don't knw if it's said like
“wildman” or not. But anyhow all this is happenimg April of 1989.
And in May | start realizing, because I'm gettinglls and people are
teling me about it—-from SECCA (Southeast ConteraporCenter for
Art), the people who initially did this show andvgame the money. They
start saying that Ted Carter, who was the direatahis time, called me up
and said, “There are senators and Congress petyplere starting to call
me and coming down heavy on us, meaning the NEgoiging down
heavy on us, because they want a rationale or alamation for the
picture. And he said, can we say that it's a mbtagainst the
commercialization of religious values? And | séMou know, Ted, it's
not language that | would use but you're welcomeptd words in my
mouth. | don’t care. Others have done it before.”

DS: Right. [laughter]

AS: So by May of 1989 | see all these referenoghé Congressional
Record-Jesse Helms is denouncing me. Alfonse DtAnsagetting up on
the floor and ripping up the catalog.

DS: That guy’s got rabies, right?

AS: Yeah, right. And then there’s twenty-five seema at that time who
drew up a recommendation to the NEA saying what twaild and should
not fund. Now, what really snowballed and mads thbigger thing was—
because at the beginning | felt that | was in ttedome and no one really
cared in the art world. It was not a big deal bneés not a big deal. What
happened was that about three weeks later—three dnadf weeks later—
the Corcoran, who was about to mount a big Mappleth retrospective, |
believe it was about June"1®r June 18 that was supposed to [happen],
two or three days before the show [was to] opew taacelled the show.
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And they cancelled it in order to avoid the heatth was getting in
Congress. They saw it coming their way, too. Sgirtway of dealing
with it was to cancel the show. Then in doing titabecame this
Serrano/Mapplethorpe controversy, and then it becanbig deal. The
artworld got all worked up over it, and that’'s tgalhen it snowballed.
And that's the reason why it snowballed becauseth& point the
politicians felt that they were right.

DS: They were winning.

AS: Exactly. And I think it was an easy and urested win for them.
| think the NEA also initially fumbled the ball, bause they didn’t stand
up—forget about me, just stand up for yourselv&bkey should say, “We
have a mandate. This is a mandate and it is igoigielines and our rules
and we didn’t give this money directly, but we gawvéo art experts and
they decide what to do with the money.” That's vehhhey messed up.
There were three sponsors for the show: the NEAe Ruockefeller
Foundation, and Equitable Life Insurance. Equéabid the NEA backed
away, but The Rockefeller Foundation stood up aaid, sWe stand by
our work. It's your right to protest it and it'sd artist’s right to do it.”

DS: Right.

AS: | felt like they came out smelling like a ros®ightly so, they
maintained their position. And the NEA, by doingat | felt like was a
very timid caving in to the bullies. They cavedearly. And that is why
they got into all the trouble they did. They redypehat they sowed, you
know? And in fact, shortly after that, it becamédig deal with other
grants being questioned. There was a grant tastarBpace” and a grant
to Karen Finley was also questioned. And | remandoéin Frohnmayer,
who was the head of the NEA-

Ds: He wrote a book about this.

AS: Really? He came down to Artist Space for ating there, and
there were a lot of artists there and people floencommunity—

DS: | didn't go but | remember the event.

AS: | remember someone saying to him privatelythis little room,

“what are your feelings aboitiss ChrisP And he said some nice things
about it, and the person said, “Have you ever gatl publicly?” And he
said, “No”. Meaning: no one was willing to defeihdstand up for it. And
that’s why | felt that John Frohnmayer, in the enigd his best maybe; he
was a good guy but he really didn't have the stdniacit either.

DS: I’'m not a hundred percent sure about this,| think | remember
that in his book he comes out and says that heldh@mve been strong
about this?

AS: Well, | agree. | definitely agree.
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DS: That's a pretty good recounting of the even@®an | ask you a
couple of theoretical, political questions?

AS: Sure.

DS: In that people pay taxes, how much of a sayalo think they

ought to have in deciding how those taxes are spgrihe government?
The most obvious example is the military, righthefle are lots of ways
that the government spends taxes on military nsteat many people
don't agree with and yet they just have to swallows that the analogy
that you're operating with?

AS: Well, what's the reality? The reality is that have no say,
right? | mean, I'd like to have some say, you knolathink it would be

fair if taxpayers, particularly those who pay adod | feel like | pay a lot—
would have some say. But if we have no say aboything else why
should we have some say about what is relativeliery, very minute

amount of money? We're talking about the NEA, what the time was
getting $170,000.000.00 for the whole year.

DS: You're exactly right!

AS: Yea, | remember it. But my grant—exactly dhied of it came
from the NEA, so that means $5,000.00 of the tagmymoney is what |
got.

DS: Did you have to give back that $15,000.00?

AS: No. So if we're looking at it that way, we'reoking at a

percentage of a penny. A small percentage of ay#rat funded this so-
called controversial exhibition.

DS: And the money was not to make the work, big gigen after the
work was made.

AS: Yes, it was more like an achievement awagljdss you'd say.
DS: And an award so that you can make more. Sbearbudget of

$170,000,000.00 this $5,000.00 is a very small arh@fi money. And
it's ironic that here it is that the media, the pleg the Congress were all
upset about this that was just pennies of the tgqsamoney.

Why do you think people get so worked up about it?

AS: That's a good question. Because | don’t quitelerstand it.
Why are you worried if two cents of your dollar gae the NEA? What
about the other hundred thousand that you haveayoimp taxes? If you
don’t have control of where the two cents goes siyuld you care where
the rest of it goes?

DS: But they do care—inordinately. And the qumasts why.

AS: It's just puzzling to me. |It's just an insifjpant amount of
money.
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DS: But it can’t be the money. This is the philpkical point. What
else do people care this much about? Stem celamgsemaybe. How
much money goes to that? Again, almost none. [d@aiple are getting
totally worked up about their money going to th8b what's going on?
AS: And abortion. Some people are upset about thBecause
sometimes it's based on public hysteria rather tivaneality. Like | said,
why should you worry about the two cents when you'dworry about
the fifty thousand dollars of your taxpayer’s motlegt you know is going
to military. You don’t have control over that. Wdon't you worry that
they're sending fifty thousand of your dollars toetmilitary but you
distress and freak out about the two cents goingddNEA?

DS: It's like the Halliburton problem. Halliburtois not able to
establish how they spent 1.8 billion dollars of theney they got for the
work in lraq. That's 43% of the total amount oktmoney that they
received from the government; they have no accogntif that money.
And very likely the Pentagon is going to just wiitteff. Which means we
pay for it. | don’t read anything about peopletiget upset about it;
they’re not upset about 1.8 billion dollars thatagipeared.

AS: It's just too abstract a thing for them. Mayhings like abortion,
or AIDS research, or AIDS itself, maybe these ast yvords that touch a
fiber that is disproportionate to the reality.

DS: It is a moral issue to people. Somehow pespke culture as a
symbolization of the country’s moral stand. | theit feeling.
AS: | think you're right. And people often feelathart has no place in

our funding; no place in our national interestsmfddtunately, we don't-as
a people, as a nation—place that high a prioritarbr on culture.
DS: Absolutely.

AS: At the time, | believe, even marching bandseagetting more—
the military marching bands were getting more fugdihan the NEA
budget.

DS: That's very likely. It's worth looking up. think that what
people don’t understand about this is that theyndlliang to fund the major
institutions—the Met, the Brooklyn Museum, etc.alting they can do it
without any controversy at all. But though theyndavant to fund the
smaller institutions, like Artist Space, becauseytfeel that these might be
controversial, what they don’t understand is tlese small institutions
are like the feeder institutions that supply thgger institutions with their
content. The big ones won't continue to house tgneaks if those works
aren’t made by the little institutions on the lovevel.

AS: | think people focus on the little picture bese the big picture is
too hard to comprehend. Some of these so-callgdnbtitutions like the
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Met or the Guggenheim are not squeaky clean eitfibey have all kinds
of shady business dealings. One of the most cests@l pieces that was
showing at that time was the Hans Haacke pieceaevherpointed out the
flaws behind slumlords who were on the board—

DS: | remember vaguely the piece. It looked like—

AS: | didn't see the show. It was | know abou¢ tlacade [of the
museum].

DS: There is also the point about illegal acqiass.

AS: Right, but something people think that as l@asythere is no
controversial art in the museum, then its’ a golade. It's fine.

DS: Right.

AS: That's a problem—that people focus on the &ntipings because
they can't really grasp the big picture.

DS: | think it is also the problem about the fexr controversy.
People are afraid of argument. That's where thge Up censor comes
from. | don't know if you have ever read J.S. MilDn Liberty?

AS: No.

DS: It's a great book. The best book ever abeusorship and free
speech. He argues that you're always benefitedlisgigning to an
opponent’s argument. You are always advantaged-iéyeu don’t walk
away thinking that they were right, and you walkagvstill thinking that
you are right and they are wrong, your own opinians clearer to you
than they were before the disagreement. So tleme point in censoring
anyone, because it is only detrimental to you.

AS: | think it holds true for a lot of these palians. They don't
really necessarily—I mean they want to win voted #rey also want to
make themselves feel good and look good and sorestimith Jesse
Helms and others, | question whether or not Jesdenéireally gave a
damn abouPiss Christ | question how religious he is. But | think he
understood that it played well to his constitueartd—

DS: I'm religious and when | looked at the piedadtantly saw that it
was a religious piece. It never dawned on me tokthhat it was a
“sacrilegious” piece. Anybody who knows anythirigat iconography or
theology is not going to fall for believing thasit'sacrilegious”. It's only
the title that would allow the simple-minded perdgorjump to the wrong
conclusion. But, you know, the urge to censortisaly bad thing.

AS: And it also backfires.

DS: Certainly in your case it did.

AS: It brings more attention to something that yeant to go away.
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DS: Absolutely. Did you send him a thank you foté&/ou really
should have. My God, you must owe—if not your wehoblreer than at
least a substantial part of your career—to Jestadile

AS: Well, you know, | like to work with the peoplen not supposed
to work with. And I'm working on a new book ancetthrust of the book
is really America; the book is calle@imerica and Other Workand the
other work is also there. But “America” takes upstof the book and
“America” consists of over a hundred portraits tteg done over the last
two and a half years. And there are people fromwalks of life.
Everyman—and woman.

[laughter]

One of the people | tried to photograph was Jessdens! | wrote him a
very personal letter saying—

Ds: Of course he couldn't.

AS: It was also written from the heart. Meanihgttl acknowledged
my debt to him.

DS: Maybe you can set up a little trust fund fonh

AS: Unfortunately, | don’t know if that letter evegot to Jesse Helms.
You know, these people—

DS: There’s lots of people in between.

AS: Yeah.

1.2 The Issues Raised

The situation with Andres Serrano raises sevesaleis, which form the
skeletal structure of this book. Most obviousliye tquestion is raised
whether or not a denial of funding can be constragdensorship. If that
is the case, the further question arises how ihistion compares to the
context of censorship in the history of the UnitBthtes and in other
countries as well. But that is only the skeletod ¢here are many related
guestions. If, for example, a refusal to fund erefy seen as an attempt at
censorship or a desire for censorship instead nfallg an instance of
succeeding at censorship, what then do we calP thdany things are not
named in the world and yet we still respond to tharteract with them,
and fear or desire them. The fact of not namiriggd only makes it
harder to think of them; it does not necessarityidish their impact.

Similarly the case for vague terms: we try to defiand discuss
“obscenity” but are thwarted by the nature of therdv And yet our
inability to firmly grasp the definition does notminish the effect it has
on our lives. This too is an important issue witthiis context.
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And the notion of art is not much easier. Howermrch any given
individual, whether senator or curator, believesoheshe can define the
activity, there has been a consistent failure matthis regard for several
thousand years. That, too, is important to diséasthe debates as we
need to know what we're forbidding before we caly seéhy. The
philosophical difficulties with vague terms almoptle next to the
difficulties of providing a definition of what makesomething worthy of
being called “art”. Whether or not art is meregslere akin to a warm
bath or whether it has actual epistemological Ipeaiis essential to
consider, for we cannot know what to accept inte thtegory until we
know what the criteria for acceptance is. Whag rbbes art play in how
we gain knowledge about the world?

And then of course there is political philosophypdaconcerns about
liberty, free speech, and the arguments justifythg restrictions a
government can enforce. In lieu of those consti®rs, what does a
democracy gain from the arts? Who gets to decidat ¢ the art of the
day and what therefore is the proprietary relatigmbetween a nation and
its art?

There is finally the question of whether a natiofimhding agency
should fund art that is offensive to some and iftam further questions
arise: Given that governmental edicts are to beterdnand viewpoint
neutral, how do funding decision get made? and Dekgious sentiment
have a relationship in the formulation of laws? @xamination of the
religious right is essential in this examinatiord amithin that of course is
nested (again) the issue of free speech.

The methodology of the book is to present the hisabfacts, followed
by an analysis of the philosophical problems thiateaas a result of that
situation. In that structure, each chapter isupesuch that it first tracks a
historical situation that in turn leads to a setoehtral philosophical
problems. The process builds a picture of the dexnpelationship
between art, free speech, demands for libertyricgens resulting from
democracy and the demands of the group. In thigue that art functions
as a kind of knowledge thereby enabling both ouveltgpment as
individuals and our social interactions with oneter.

Underwriting all of this are the notions of epistdagical fallibility and
the ethics of conflict. Wars fought on uncertanound with malicious
tactics yield consequences both unstable and a@¢istu The rules of the
game are important to discover.



CHAPTERTWO

A BRIEFHISTORY OFU.S.CENSORSHIP

2.0 The First Amendment and Its Early Foes
The Amendment

The First Amendment States:

Congress shall make no law respecting an establishinof religion,
or prohibiting the free exercise thereof; or abritdtyy the freedom of
speech, or of the press, or the right of the peopéaceably to assembile,
and to petition the Government for a redress ofeyrances.

There are several different clauses in this amentreach guaranteeing
specific freedoms. First, there is the establisitmglause (e.g., the
government cannot establish any officially recogdizeligion); the free
exercise clause (e.g., the government cannot nestrdimit any religious
practice as long as it is not criminal); the freeech clause (e.g., covers
political speech, commercial speech, money as speed is the part of
the amendment that addresses issues relating tembs pornography,
and hate speech); the free press clause (e.gid$adscrimination against
and restraining of the press); the free associatlanse (e.g., prohibits
discrimination by the government against certawugs disfavored by the
government, and forbids discrimination by privateups against others
based upon race, sexuality, or gentlefBut, it is the free speech clause
which obviously is our present concern, so the rsthve shall leave aside
for other discussions.

Our Constitution, written in 1787, eleven yeareathe Declaration of
Independence and four years before the first teena@iments were ratified,
is the oldest written constitution in the world. eWan wonder why it took
eleven years to write it, but when | put that gioesto a historian friend of
mine, she countered with, “how long did it take ytm write your
dissertation?” | immediately withdrew the questard have never posed
it since.
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Derived largely from the views of John Locke anddshon natural
law doctrine, each of these documents affirms debeh not only
“inalienable rights” but in the priority of an inddual’s conscience. But
the First Amendment wasn’t enthusiastically supgabrby all of our
founding fathers. It was opposed by Alexander H@mion the grounds
that it was “impracticable” due to its inherent uagess (which he thought
would encourage wholesale “evasion”), and it wady omoderately
supported by Jefferson and Madison.

It is important to remember how the First Amendmgines to us the
five rights stated at the first of this chapter:gives to the courts the
independent judicial review of legislative acts whbe constitutionality
of those acts has been challenged by a litiganthileAthe rights are
guaranteed, they are not automatic. In other wasdmetimes you just
gotta sue ‘em. Our constitutional rights have bieerght for and we must
continue to fight for them. First Amendment cabase come before our
Supreme Court hundreds of times, and the free Bpdectrine that has
evolved is both complex and sometimes less thamhbigaous.

While the amendment states that the government sf@te no law
abridging the freedom of speech, clearly that's exactly—or literally—
what the framers meant. The problem with the phraisd its precise
meaning in this legal context is not exactly analegto the word “love”
between romantic partners—so often employed andasdy disavowed
with “that’s not exactly what | meant; | mean | tlyht | meant it...” but
the analogy is worth a quick look. The framerghe First Amendment
didn't write it down and then take it back, exacthyBut the framers
absolutely did not mean that all speech is freedpe So like the word
“love” the phrase “the government shall make no labridging the
freedom of speech” needs a little unpacking, ag siag.

An obvious counterexample to the assumption thatspeech is
allowed is the disingenuous “Fire!” in a crowde@dlre for the purpose of
creating a chaotic stampede for the sadistic pteasfi the screamer.
Another obvious counterexample is libel or slander, the speech
necessary for plotting a murder, or inciting a,riot giving government
secrets to the enemy in times of war. But once dheendment is
subjected to scrutiny, we realize that not all speeould possibly fall
under its umbrella—of course the framers didn't malt speech—but it is
sadly true that exactly what kind of speech is edetl is left for us to
figure out. The simple clue is the following. slthot the “no law” part that
is under suspicion; it is the “speech” part thatdedate. In other words,
not all talk is speech.
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The sorts of verbal exchanges (or their symboligivedents in visual
language) that are not included in the term “spéhakie changed over the
years. Recent examples of changes in these extladeegories is
commercial speech, which has been included in aelihway within the
amendment’s umbrella, and libel law, which, whepligl to celebrities,
is less inclusive than it was formerly. But the ainditigated kind of
speech that is excluded from First Amendment ptatedas been speech
that is accused of being obscene, which has allvags viewed as outside
the domain of protected speech. This bears refgpatibscene speech has
never been included under First Amendment protectio

While the category of obscenity is not currentlgay included within
the confines of protected speech anymore than & weluded in 1791
when the amendment was added, what has changdutdalls under the
term “obscene”. For example, while making a drapvof my neighbor
depicting her as a sheep that is being mounteddryugly and brutal
husband and hanging it outside their door would eneliave been
protected speech in the past, it might very wealbiobe protected speech
if it's published as a cartoon and the neighborsewmublic figures who
have therefore given up some of the privacy rigitsrdinary citizens and
can't therefore sue so easily under libel or sladdes. In other words,
the difficult issue is what, exactly, constitutdsoenity.

But before the difficulties of definition are exarad, it is worthwhile
to remember why obscenity would not be coveredhnfirst place. The
reason obscenity is not covered by the First Amesdns for the same
reason that private household speech is not covémedhe First
Amendment: the amendment is meant to protect thosis of speech
that are part of the exchange of viewpoints infhblic arena necessary
for political life in a democracy. It is also medatprotect all speech used
for the practicing of religion so that religionfree from the meddling and
oppression of government, for as Madison was tarsdy 84, “religion, or
the duty we owe the Creator” is not within the uistending or power of
the government. It is, in other words, an amendrdeacted at public life
and private conscience, and in the view of the deus and of all
successive Supreme Courts, obscenity is not willuse parameters.

Arthur Comstock

And it is here where censorship in art and litemattakes hold, for
where to draw the law between art and obscenigpigetimes less than
obvious, though many have believed they know eyastiere to draw the
line. And one of the most famous of all those Whewexactly where to
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draw the line was the American censor Anthony Coupist It's a fun
story and worth the re-telling.

As a young man in his early twenties fresh from il War,
Comstock moved to New York and secured employmeat dried goods
store. It was there that he was horrified to rotice types of printed
materials that were being passed around by himdedimployees, and with
the focused ambition of a true zealot, Comstockelaback some of the
material to a particular supplier, whom he then paxnptly arrested.

As it is in many endeavors, success bred more ampand Comstock,
in 1873 at the age of twenty-eight, enlisted thepsut of several
prominent New Yorkers such as J.P. Morgan and Skh@akgate, and
formed the New York YMCA’'s Committee for the Supgs®n of Vice
(later named the New York Society for the Suppaessif Vice). Also in
that year, Comstock successfully lobbied Congresspushed through a
statute to prohibit mailing “obscene” material. Tdefinition of “obscene”
in this law was very important to Comstock, forttiiefinition included
any information on birth control or abortion. Afat the eternal bachelor
Comstock, anything associated with sex clearly eldied obscenity.

President Grant named him special agent to theaP8stvice in order
to implement the new law, and such was Comstochthusiasm that he
accepted the position unpaid. He was later torcthiat he seized 143,000
pounds of books during the first six months aloa@&d of course,
numerous prosecutions followed.

The Comstock Act, with minor changes, still remagiast of the U.S.
Code today, though the Supreme Court has subdtamizarowed the idea
of obscenity. Many literary works have been banoeer the years from
Comstock’s time until the mid twentieth centuryluding Daniel Defoe’s
Moll Landers Jean-Jacques Roussea@@nfessionsVoltaire's Candide
Honore de Balzac'Droll Stories Walt Whitman's Leaves of Grass
Gustave Flaubert'dlovember Havelock Ellis’ Studies in the Psychology
of Sex Marie Stopes'’Contraception and Married Loyelames Joyce’s
Ulysses D.H. Lawrence’d_ady Chatterley’d over and Women in Loye
Sinclair Lewis’ Elmer Gantry Henry Miller’'s Tropic of Cancer Lillian
Smith’s Strange Fruit Ernest Hemingway's=or Whom the Bell Tolls
Erich Maria Remarque’'&ll Quiet on the Western Frongnd Erskine
Caldwell’s Tobacco Road and God's Little Acte

George Bernard Shaw in 1905 coined the word “Cochksty” in
retaliation for Comstock having Shawdan and Supermaremoved to
the reserve shelf at the New York Public Libraip. a letter published in
The New York Times in 1905, Shaw wrote,
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Everybody knows also that if | had the misfortunebe a citizen of the
United States | should probably have my propertyfisoated by some
postal official and be myself imprisoned as a writef ‘obscene’

literature....| do not say that my books and playsnca do harm to weak
or dishonest people. They can, and probably dot iBthe American

character cannot stand that fire even at the strlige at which it is
readable or intelligible, there is no future for Arica’

It's a word we ought to revive. Cries of “Stop thaomstockery!”
could be shouted everywhere all over the worlde Dianish government
especially could recently have made good use ofvtire.

Changes in the Twentieth Century

The history of seizing material seen to be unfit foe public has
lessened over the years, but the decline was notratic. Increased
tolerance for shocking and offensive (to some)aard commerce was not
merely the by-product of the modern twentieth cgntuComstock’s
efficaciousness waned as many people grew wearkisofcampaigns,
witnessed by the general approval of the work “Coeisery” and by
instances such as the public’s lack of support dpposition to such
“offenses” as the 1913 exhibition of the FrenchisarPaul Chabas’
September Morna sentimental painting of a female nude standimghe
banks of a misty lake appropriately covering uphwier hand the dirty
parts; the poster of the painting, (the originainpag is owned by the
Metropolitan Museum), sold widely as a consequenicéhe opposition
against it. Of course.

Legal changes often follow on the coat-tails ofigbconsensus but
even in that process catalysts are always reqaineldin the case with the
Comstock laws many people were involved in ways retthe outcome
was sometimes less than predictable. The fight twe Tariff Act is a
case in point.

The Customs Bureau had been granted the authordigite “obscene”
material by the Tariff Act of 1842. But the 1928newal of that act,
assumed to be a rubberstamped renewal, in faad &tif€opposition from
the ACLU and from others, but not because theydradvn weary of art
censorship. They opposed the renewal of the Tadffwhen the House
of Representatives wanted to extend it to inclutecadly defined notion
of treason. The opponents succeeded in not ontpving the section on
treason but the resulting reworking of the act,starcted in a bill passed
by the Senate, did maintain the prohibition on ebscart but left it to the
courts to determine whether particular books vealathe statutes. By



