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CHAPTERONE

INTRODUCTION.
REGULATING THE NEW FACE OFEUROPE

ADAM LUEDTKE, CARRIE HUMPHREYS
TERRIE. GIVENS AND RHONDA EVANS CASE

Europe stands on the brink of a new era of dityemid immigration.
Although many Europeans would prefer to ignore fhit, the signs are
everywhere. Societies and politics are being ircably changed by
encounters with migrants, both recent and setfiedlopean governments
increasingly experiment with a range of policy m@spes—both restrictive
and liberal—from visas for skilled workers to bamsreligious garb. But
beyond a solemn acknowledgment of the importandaefproblem” (in
reality a maze of interrelated problems and opmities stemming from
European encounters with migrants and minorities)alysts of EU
immigration must pinpoint specific trends and enraggpatterns if we
hope to understand what this change means forutiieef of Europe, and
for broader questions such as Islam/West relationg)jow democracies
deal with diversity. Two decades after the endhef €old War and the
revitalization of European integration, we mustlggyond sensationalistic
and simplistic accounts of headscarves, riots aadical right-wing
parties, so that we can illustrate the everydagradtions and dialogues
between European states, societies, migrants amrities. On the
ground level, institutions like schools and locavgrnments have charted
unique courses for dealing with diversity. And fraimove, the institutions
of Brussels become ever more important for requigtine big picture. The
passage of the Lisbon Treaty means that common HEs ron
immigration will now be easier to achieve (and mbkely). But what
exact role is played by the institutions of the BWBrussels, and how does
this vary across policy areas? How are Europeanallolevels dealing
with the sensitive questions raised by Islam, aad lare migrants and
minorities dealing with the hostility and xenophabthey routinely
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encounter? And finally, how have the experienceslifiérent European

countries in integrating their immigrants and mities changed our
comparative understanding of race, ethnicity amidesiship? These three
sets of issues—EU-level regulations, Islam and pgénbia, and

comparative integration policy—are the topics timaitivate and structure
this book.

This introductory chapter will first illustratedghncreasing influence of
Brussels in regulating immigration and diversityt lill also show how
differences between EU rules on how to coordinatt-discrimination
policy, and EU rules on how to coordinate immigratpolicy, have led to
very different outcomes in these two policy arehls.general, anti-
discrimination policy is more “Europeanised” thamniigration policy,
though the passage of the EU’s Lisbon Treaty wdad to more
Europeanisation of immigration policy. Also, modt#evel immigration
policy has been relatively “restrictive” towardsthights and freedoms of
immigrants, while most EU-level anti-discriminatiquolicy has been
relatively “liberal”, or expansive towards the rtghand freedoms of
immigrants.

After an analysis of how immigration and anti-disgnation policy
are regulated at EU level, we close with a plathefbook and a summary
of each individual chapter.

Introduction: New European Faces,
Common European Rules?

Immigration has played an important role in thestp@r economic
development of Europe. Ostensibly “temporary” lateos were integral to
the labour force in Europe during periods of stramgnomic growth in
the 1950s and 1960s. Despite the general stopeofmtss importation of
labour in the early 1970s, immigration continuesptay a role in the
labour markets and social policies of European tr@s1 Countries are
dealing with not only the issues of family reurdgfiion, asylum seekers,
and illegal immigration, but also with aging popidas and declining
birthrates, and potentially crippling skilled and/anskilled labour
shortages in some sectors. To prevent future criza@gtical elites now
generally agree that these issues need to be addrgwoactively, as
opposed to the traditional method of attemptinggimore the problem
(Givens 2007, 68; Euractiv 2007a). Immigration beesated a new face for
Europe, which has had to confront the challeng@aadrporating millions
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of immigrants from outside the continent, includimgny Muslims. It is

estimated that 680,000 legal immigrants and 500j08@dal immigrants

enter Europe every year (Euractiv 2005; Eura2@@7b; Vucheva 2007).
This influx has led to new difficulties for the eing countries, most of
whom had considered themselves homogenous rather rthulti-ethnic

states. One example is the Netherlands, which bas bteadily moving
away from its multicultural policies (Givens 200Groenendijk 2004;
Ireland 2004) in the climate of fear generated hmy murder of Theo van
Gogh. Incidents like these, along with the Londod &adrid bombings,
have led countries to seriously reconsider theirmignation and

integration policies.

Despite calls for harmonisation of policy at thd Evel, the ongoing
influx of immigrants and issues of integration han#, for the most part,
led to concrete new policies in Brussels (Green72QGvenex 2006;
Spongenberg 2007c; Velluti 2007). Immigrants areefawith a broad
range of policies depending upon the country incivlthey reside. Some
countries such as France and Britain have madelatively easy for
immigrants to naturalize while others such as Geyrend Austria have
historically made it more difficult. While Germanlyas changed its
citizenship policy to be more in line with its f@il member states, the
EU’s new Lisbon Treaty leaves citizenship as aomati issue (Green
2007).

European integration has led to a push by cert@mber states for
more harmonisation in the areas of immigration aadial policies that
affect immigrants (Burnett 2007; Spongenberg 200%apngenberg
2007b). Policy proposals have come in many areaduding asylum
policy, illegal immigration, visas and border catirlabour recruitment
and anti-discrimination policy. We will show belotlat the first three
policy areas have seen a great deal of harmonisagithough this was
often due to the restrictive goals of such policie&U level, emphasizing
control over liberalization. However, labour retnuent, particularly for
third country nationafs(TCNs), is an area in which the EU has been
hesitant to make major policy initiatives and whéhne few successful
initiatives are more often restrictive in natureallav 2004; Givens &
Luedtke 2004). By contrast, in 2000, the EU adopledrelatively liberal
Racial Equality Directive (RED), which applies two6-TCN) immigrants

L A “third country national” is an immigrant residjrin one EU member state who
is not a citizen of another EU member state.
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holding nationality in an EU member state. It ohtes member states to
enact anti-discrimination laws that protect indivéds from discriminatory
acts committed by government as well as a rang@ivate entities. The
most highly developed anti-discrimination regimesese of Britain and
the Netherlands—served as models for the RED (Ge#d@3; Geddes &
Guiraudon 2004). Thus, in this particular policgardevelopments more
closely approximate a “race to the top” rather thdrace to the bottont”
The literature on federalism uses the term “ract¢obottom” to indicate
that when policy is harmonised, the result is oftedowest common
denominator policy, with minimal protections (eig. the areas of the
environment or human rights). This is because ohpetition between
jurisdictions to attract business, repel immigrantswhatever the policy
goal may be (Tiebout 1956; Oates 1999). Howeverth wanti-
discrimination policy, the EU used its institutidraalvantages to adopt the
strongest regime available from the menu of natiehaices. It will be
explained below that key factors explaining thivedgence between
immigration and anti-discrimination policy were N6Qn combination
with the European Parliament, who were essentiabldgeloping the
legislation (Lavenex 2006, 1288).

Another area where the EU has taken steps islioyptowards TCNs
who are long-term residents. In November 2003, Eneopean Council
adopted the Directive on the status of third-copmntationals who are
long-term residents. This directive, with requirdédnsposition into
national law by 2006, allows TCNs with five yeafsresidence to have a
special secure residence status, equal treatmenatamals in areas of
employment and welfare benefits, and perhaps muosboitantly, the
freedom to work and live in other EU member stitéfowever, as
Groenendijk notes, “It is a status with rights camgble but not equal to
those of Union citizens” (Groenendijk 2004, 121;véaex 2006). The
directive contains many caveats and national eia@pthat restrict TCN
rights in practice. At the EU level, both immigmti and anti-
discrimination policy are determined through laygble same institutional

2 This isnot to say that civil society proponents of the RED geerything they
wanted. Importantly, protection for TCNs was exlljcrejected by member states
and excluded from the Directive in its final form.

3 Directive 2003/109/EC of 25 November 2003, OJ 20046/44. As of June
2007, this directive is being amended to extend kigRts to other beneficiaries of
international protection: refugees and benefictaosubsidiary protection.
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structures, namely the EU’s primary legislative yaatie Councfl; yet, we
see divergent policy outcomes—generally restrictimenigration policy,
and liberal anti-discrimination policy.

In terms of theoretical explanations for immigoats “lag” as an
integrated policy area, Givens and Luedtke (2004yeh analyzed
immigration policy at the EU level, showing thaestrictionist national
executives protect de facto national sovereigntgrownmigration (to
maximize political capital), either by blocking sapational harmonisation
of immigration policy, or making sure that the hamisation thatdoes
occur is weighted in favour of law-and-order andusiy, and is not
subject to the scrutiny of supranational institniand courts” (Givens &
Luedtke 2004, 150). Overall, in terms of immigratigolicy, the
longstanding unanimity voting requirem&mheant that a single member
state could block harmonisation, which in turn oftéed to no
harmonisation, or to a race to the bottom regaréimgigrant rights and
freedoms (Lavenex 2006, 1285). Another key diffeeenbetween
immigration policy and most other areas of EU pplicas that until 2004
the European Commission did not have the sole rafhinitiative to
propose a policy (which it normally does in othetigy areas), meaning
that until 2005 harmonisation proceeded in a maron-up manner, in
line with national interests (Geddes 2000; Moravd€i98).

Coupled with the unanimity voting requirement d¢me tCouncil, the
lack of sole right of initiative for the Commissiomeant that it was easier
for countries to either block harmonisation of comersial immigration
issues, or to proposestrictive harmonisation of controversial immigration
issues, since the Commission normally proposessixie and relatively
expansive harmonisation of immigration policies d&es 2000; Euractiv
2007a). Also, the United Kingdom, Ireland and Derkmiaave opt-outs
from most EU immigration laws, leaving them free tmplement
restrictive policies if they so choose (Green 2@ractiv 2007b§.

4 This area of policy will from unanimity to quakfi majority voting (QMV)
under the Lisbon Treaty.

5 The use of unanimity voting changed in 2005 witte Hague Programme. While
legal migration issues were still decided by undtyimillegal migration and
asylum moved to QMV. Ultimately, though, Lisbon ms\wall areas to QMV.

® The UK has mainly opted-in to more restrictive meas on asylum and illegal
immigration (Givens & Luedtke 2004, Geddes 2003).
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The European Parliament, which has been a propookemights-
expansive harmonisation, has seen its influencémizad in the area of
immigration policy through the use of the “constitia” procedure as
opposed to the “co-decision” procedure (which aspto most other areas
of EU policy). In the more common co-decision pihae, which will
apply to immigration and asylum under Lisbon, theufcil and
Parliament must both give consent for a particgalicy, and if they
cannot reach agreement then a "conciliation coresiitis formed to
hammer out a deal. This institutional arrangemewuegythe European
Parliament a great deal of influence in many mattef EU policy
(Wallace, Wallace & Pollack 2005). In the weakensutation procedure,
however, which applied to immigration (and othensive policy areas
like law enforcement), the Council is merely reqdirto “examine” the
opinion of the Parliament, which is non-binding acdnnot block a
decision. This gave the Council, which is made tipational executives,
a freer hand in implementing policy away from judicand democratic
constraints, which might require a more expansieemonisation of
immigration policies, protecting immigrant rightedaensuring the free
flow of labour in the single market.

Based on the types of policies that have beentaddpy the Council,
we argue that politics at the national level camtinto determine the
success of harmonisation proposals, by determirirgg positions of
member states when negotiating in the European @louttowever, on
certain proposals, as we will show in the casehaf RED and some
immigration directives, supranational pressureshdee an impact on the
policies of individual member states. And thesespures will only
increase with the passage of the Lisbon Treaty.

This analysis begins by describing policy develepta in the EU in
the area of immigration and asylum. We then diseussther the policy
initiatives that have been adopted indicate a greaile for the EU in
immigration and integration policy. The subsequsattion of the chapter
will focus on a detailed analysis of the RED, ofighe few areas where
we have seen the development of rights-expansidiEeypoelating to
immigrants. We then close with an outline of theko

EU-Level Immigration Policy Developments

As mentioned above, it is widely agreed that immatign harmonisation
has lagged behind other EU policy areas (Gedde8,2B0iraudon 2000,
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Lahav 2004). In their analysis, Givens and Lued2@04, 146) point out
that:

The economic and institutional imperatives of E@ap integration have
led to two contradictory political developments: &) push by EU
institutions . . . to develop a common, “harmonis&il) immigration
policy that includes TCNs; and 2) a resistancehenpart of some member
states to this development.

All EU policy developments in the areas of immigra and anti-
discrimination policy are listed in Table 1. Proplsshave been broken
down into five areas: asylum, legal migration, gisand border control,
illegal migration and anti-discrimination policysAhe table indicates, the
Council has been selective in its adoption of thigislation. Following
Givens and Luedtke (2004), we argue that harmaaisgiroposals in
controversial policy areas are less likely to becsgsful, and if they are
successful they are more likely to be restrictive.
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14 Chapter One

As the table indicates, with the exception of aiicrimination policy,
only three of the policies that have been adoptgedhe Council are
expansive towards immigrant rights and freedomsgsetare the directives
on the admission of students, researchers, andyksghled workers (the
“Blue Card”) who obviously trigger less public atathan other categories
of immigrants. As already mentioned, some harmaioisarestricts
immigrant rights, by standardizing policy at thewést common
denominator. These policies allow member statdevter their standards
for the protection of immigrant rights and do notoyde judicial
remedies. Other harmonisation obligates memberaise their standards
and isexpansivedowards immigrant rights. The main example in #risa
is the RED (Lavenex 2006). While this directive slagot protect all
immigrants (since it is based on race and not nality), it does provide
judicial remedies for ethnic minority immigrantsidaobligates all member
states (including those who previously had no tadicrimination
legislation) to implement the RED into national |@Miessen 2001).

One of the main concerns of NGOs that work in #rea of
immigration and integration is that policy-making the EU level will
become a “race to the bottom” meaning that polidymatch the level of
those member states with the most restrictive jgalicThis has proven
particularly true in the areas of asylum policy dhegal immigration.
Several examples illustrate this point

First, in looking at asylum, as shown in Tabl@dlicies adopted under
the Amsterdam process related to asylum seekergd@icdetermining the
member state responsible for an asylum applicattbe, EURODAC
fingerprinting system, temporary protection, minimwtandards for the
reception of asylum seekers and the establishnfemtturopean Refugee
Fund (ERF) (Lindstrom 2005, 598-600). In additicm, directive on
creating uniform procedural standards in the exation of asylum
claims, and access to law and a fair trial, waallfjradopted in December
2005 after a series of delays (Lavenex 2006, 128%ile a step towards
harmonised asylum standards would seem like aipogievelopment, it
has actually been treated by the European ParlianfERP) and
international organizations like the United Natioas a breach of
international refugee law. The EP, in decrying tihewngrading of
established standards in many countries, challetigigddirective before
the ECJ in 2006. With the exception of the ERFs¢heneasures have
allowed member states to lower their standardefigee protection (van
der Klaauw 2004).
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lllegal immigration, like asylum, has yet to enoter an expansive
European-wide policy, but instead focuses on wgiris (Lindstrom
2005). For example, there is a push to crack domvnampanies that hire
illegal immigrants. Member states have been reduibe increase the
number of companies that are annually inspectedh®remployment of
illegal immigrants from 2% to 10% (Euractiv 2007&). addition they
have committed themselves to conducting spot chaoksany companies
in violation could face criminal charges. OverdlU-level policy has
aided national politicians in enacting stringentasw@es to deal with
illegal immigrants (Velluti 2007).

As Lavenex sums it up, “The metaphor of ‘fortress Europe’
expresses well this emphasis which has so far stusimore in
downgrading existing domestic rights, for exampilerough limiting
access to territory and full asylum proceduresntimcreating common
European standards” (2006, 1292).

Visas and border control is another area in whdetieral measures
have been adopted but initial successes in harabmisactually resulted
from intergovernmental agreements. Major agreemidmdsthe Schengen
and the Dublin Conventions helped create a uniffmmat for visas, and
a common border guard manual to assist agents rdeibarossings to
determine the status of an immigrant, whether #reycoming legally for
work, illegally, or as an asylum seeker. These irequents are being
expanded to new member states from Central anciBaBurope. Border
checks were scheduled to stop at the end of 20@7aaport checks in
early 2008 (Kubosova 2007). With the Lisbon Treat@d movement away
from a solely intergovernmental approach, thereehalso been newer
developments such as directives that require gimdj of third countries
whose nationals must possess visas, and commonl@oirsstructions for
examining visa applications. This change also ingpaeveral categories
of immigrants, and requiring Schengen visas may pusre immigrants
to seek asylum or to enter a country illegally.

In the area of legal migration, the Commission fas/ided numerous
proposals. Most recently, there were a series @igsals from former EU
Justice and Home Affairs Commissioner Franco Frathiat focused on
economic migrants. The central component is the blrd. As Mahony
explains, “The blue card — the blue comes fromBbeflag — would allow
skilled workers to work in an EU member state foriaitial two-year
period. They would then be able to move to anoif\¢rcountry” (2007a).
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This proposal was an attempt to proactively deahvdoming labour
shortages and had the support of the EBofiomist2007, 54; Euractiv
2007a). Even with this support, the proposal wasnbleighly contested
and does not necessarily create clear Europeatiestis

In summary, despite the large number of Commisgimposals, few
have been adopted, and those few pieces of lagisldtat are tend to be
highly restrictive, harmonise only weakly, and leamany options to
national discretioh(Mahony 2007b). All of the measures in the fowgaar
described above indicate that the main emphasiseoEuropean Council
up to this point has been to provide member statidl restrictive
measures, while avoiding regulations that would itlim country’s
sovereignty in the area of immigration. It is threaaof anti-discrimination
policy where we see some cracks in this position.

EU-Level Anti-Discrimination Policy

As in the area of immigration, anti-discriminatiopolicy also
demonstrates the importance of national politicadoerns in the push for
harmonisation of policy related to Europe’s chaggiemographic profile.
Here, however, the resultant policy, the RED, dtutsts a dramatic
change in the way that at least some countrieoaphpranti-discrimination
policy. This is curious because, as with citizepshind immigration
policy, the Council dominates the policymaking msg in this area.
Indeed, the process through which the RED was aedli&vas even more
onerous than standard modes of EU policymaking usecat entailed
amending the Treaty of Amsterdam in order to empadive EU to act in
this area. In this section, we discuss the devedmsthat led up to the
RED, the preferences of nongovernmental organiaatigNGOs)
supporting the directive, and the specific termRBD in its final form.

An Institutional History of the Racial Equality Dir ective (RED)

Beginning in 1985, the European Parliament plagedey role in
putting and keeping the issue of racism on the pemo agenda.The

! Even though legal migration moves to QMV undelbbis, national governments
still have significant discretion, like determininghe volume/quantity of
immigrants that are allowed to enter their coustrie

2 That year, a Committee of Inquiry produced thealted “Evrigenis report” that
documented the growing problem of xenophobia anMember States.
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following year, after a series of dramatic eledt@ans by extreme right
parties, most notably in France, the European Casion, the Council
and the Parliament signed thlimint Declaration against racism and
xenophobi& Over the ensuing years, however, the Council ezfu®
enact anti-discrimination legislation covering ealiscrimination, despite
repeated requests by the European Parliament. ugthothere was
consensus that racism and xenophobia presenteduseproblems
requiring redress, within the Council there wasadisement as to the
appropriate form of that redress and the legal @iemre of European
institutions to deliver it.

As a new decade dawned, the European Parliameloubted its
efforts and was joined by a coalition of NGOs. Foost among these was
the Starting Line Group (SLG), formed by the Bftti€ommission for
Racial Equality (CRE), the Dutch National Bureaaiagt Racism, and the
Churches Commission for Migrants in Europe (CCMH). promptly
organized a group of legal experts from across neerstates to draft a
directive targeting racial discrimination, and b¥93B, its draft was
endorsed by more than 200 NGOs and submitted to Bhepean
Parliament, which explicitly approved it in two segte resolution3The
original measure proposed by SLG relied upon AetiB08 (formerly
Article 235) as its legal basis. That Article emmosv the European
Community (EC) to take actions not explicitly autlzed in the EC Treaty

% Joint Declaration by the European Parliament,Gbencil and the Commission
against racism and xenophobia, 11 June 1986 (CaB(C25.6.1986).

4 The SLG's activities are discussed in Isabelle @io“The Starting Line: A
harmonised approach to the fight against racismtamtomote equal treatment,”
European Journal of Migration and Latv 1999. Founded in 1964, the CCME is
an organization of churches and ecumenical courfoilsn Austria, Belgium,
Czech Republic, Finland, France, Germany, Greetay, |the Netherlands,
Norway, Romania Switzerland, Spain, Sweden, thaddnKingdom and Ireland.
There are contacts with the Ecumenical Patriarcfiwessels/Istanbul) and with
church partners in Denmark, and Russia. The Gengsakmbly of CCME,
October 1999 in Jarvenpéé/Finland, decided in canijon with the Conference of
European Churches and the World Council of Chur¢bes<pand its mandate to
cover the whole area of migration and integratiefygees and asylum, and racism
and xenophobia. The General Assembly welcomed fiegaww members from the
above listed countries. CCME holds official obserseatus with the Council of
Europe in Strasbourg http://www.coe.int/T/E/Sodizdhesion/Migration/ and
observes the Committee on Migration of the CouafcMinisters.

51993 resolution, OJ 1993 C 342/19, 20.12.93; 1@8élution, para. 0, OJ 1994
C 323/154, 20.11.94.
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if such action is proven “necessary to attainhia tourse of the operation
of the common market, one of the objectives ofGoenmunity.” When it
became clear in 1993 that there was insufficienttipal will to use
Article 308, the SLG shifted its strategy and sdumth amendment to the
EC Treaty that would provide clear authority fordaective on racial
discrimination.

To that pressure, the Council of Ministers inljialesponded with a
series of symbolic gestures rather than substafeiyislative proposals.
In 1994, however, more consequential action wasertdky the Council
with the establishment of the Consultative Comroisson Racism and
Xenophobia, or “Kahn Commission” as it came to hewn after its chair,
Jean Kahn, President of the European Jewish Candreds final report,
the Kahn Commission issued a number of recommeotatithree of
which are of particular importance here. Firsteitommended that the EC
Treaty be amended to authorize the EC to fightatadiscrimination,
thereby resolving uncertainties concerning the Eléal competencé.
Second, borrowing largely from the EC’s sex equalégislation, the
Commission recommended a policy model based upen ube of
directives® And third, the Kahn Commission concluded that effective
implementation of new anti-discrimination policy wd require record
keeping and monitoring The last of these recommendations proved quite
controversial among several countries, most notebdyce, which argued
that such record keeping would actually reinfordtecence.

Both the Parliament and Commission subsequentiprsied the first
two recommendations, and at the 1996 intergovertaheronference,

5 Resolution on the Fight against Racism and Xenbijghdn the fields of
Employment and Social Affairs (OJ 1995 C 296/13)sélution on the Response
of Educational Systems to the Problems of RacisthX&nophobia (OJ 1995 C
312/1); and, Declaration by the Council and the rBsgntatives of the
Governments of the Member States, meeting withénGbuncil of 24 November
1997 on the fight against racism, xenophobia andSemitism in the youth field,
0JC 368/1, 5.12.97.

" European Council Consultative Commission on Racisigh Xenophobia, “Final
Report” Ref. 6906/1/95 Rev 1 Limite RAXEN 24 Brulsséseneral Secretariat of
the Council of the European Union (1995).

8 European Council Consultative Commission on Ragciseh Xenophobia (1995)
“Final Report” Ref. 6906/1/95 Rev 1 Limite RAXEN 24t p. 39.

® European Council Consultative Commission on Ragiseh Xenophobia (1995)
“Final Report” Ref. 6906/1/95 Rev 1 Limite RAXEN 24t p. 40.
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member states took the important step of amendiedeC Treaty’ As a
result, in 1997, the Treaty of Amsterdam was ameértdeprovide for a
new Article 6a (subsequently known as Article ¥3jrticle 13, which
took effect in 1999, provides:

Without prejudice to the other provisions of thisedty and within the
limits of the powers conferred by it upon the Conmnity) the Council,
acting unanimously on a proposal from the Commissand after
consulting the European Parliament, may take apjatepaction to combat
discrimination based on sex, racial or ethnic origieligion or belief,
disability, age or sexual orientatidf.

Although it did not fulfil all of the activists’ ighes, this reform does
represent “a turning point” in EU anti-discrimirati policy (Bell 1997,
49). The SLG had hoped that the new Article wouddgess direct effect
as does Article 119, which requires equal pay betwsomen and mel,
for that would have enabled individuals to invoke tArticle in national
legal proceedings and ultimately to appeal to theopean Court of
Justice. Instead, Article 13 “simply provides acdétionary power to the
Council to adopt measures as they see'fiGiven the past reluctance of
the Council to make policy in the area of raciacdimination, the SLG’s
disappointment in this regard was understandablet, ¥nly thirteen
months after the Treaty of Amsterdam was ratifieageord speed for the
EU — the European Council unanimously adopted tB®'Rin June of
2000.

10 see Jan Niessen, “The Amsterdam Treaty and NG@Ponsss,”European
Journal of Migration and Law2: 2000; and, Isabelle Chopin, “Possible
harmonisation of anti-discrimination legislationtimee European Union. European
and non-governmental proposal&uropean Journal of Migration and Law:
2001.

1 Importantly, the Treaty of Amsterdam also proviftesthe renumbering of the
articles of the Treaty. Consequently, Article 6adrae Article 13 and shall be
referred to as such throughout the remainder efdtticle.

2 The Treaty entered into force in May 1999.

13 |sabelle Chopin,Campaigning against racism and xenophobia: from a
legislative perspective at European le(ENAR, November 1999), p. 3.

14 Mark Bell, EU Antidiscrimination Policy: from equal opportunitidsetween
women and men to combating racig§Brussels: European Parliament Directorate
General for Research, 1997), p. 12.

15 Council Directive 2000/43/EC of 29 June 2000 impdmting the principle of
equal treatment between persons irrespective @élrac ethnic origin, Official
Journal (OJ) L 180/22, 19 July 2000.
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During the negotiations that preceded the diretdiadoption, an array
of NGOs played a key role in shaping the termsedfade (Lavenex 2006).
Members of the SLG, including the European Romah®RigCentre
(ERRC), the Migration Policy Group, and Interighgkayed especially
important roles in the RED negotiations. They pshmid comprehensive
analyses of the domestic anti-discrimination legish in twenty-six
countries. The ERRC co-organized three transndtisaekshops on legal
standards, legal advocacy, and litigation strategiwt brought national
and EU level stakeholders together. The ERRC “nmaatapaigning for
comprehensive anti-discrimination law a cornerstofdts advocacy at
international fora.®

Although each country had various types of argedimination
measures on their law books, in most instancesy vfew cases
challenging racial discrimination ever made it infee courts. Most
existing national laws were therefore deemed duaficiby interested
observers, who characterized them as “dead létt@itee NGOs thus
pursued three main types of reforms, inspired leydakperience of other
countries, especially that of Great Britain, withone elaborate anti-
discrimination legal regimes. First, they soughspecific set of legal
innovations. These included a shift in the burdémpmof that would
favour complainantd and liberalization of the requirements flcus
standi “legal standing,” i.e. the right to pursue a caseourt. Typically,
only aggrievedndividualscan pursue legal action. Members of the SLG,
as well as other commentators (Bell 1997, 30; Fodélead 1992, 24),
believed it was critical to provide NGOs with legahnding so that such
organizations might directly support or representctims of
discrimination, particularly in the more costly arekpensive cases
involving institutional discrimination. Prior to ¢hRED, this issue of
standing was a national rather than a Communitieiss

Second, NGOs sought additional policies that wdaldilitate what
Charles Epp has called “support structures forllegzbilization” (1998,
3). These support structures include “rights-adegaaganizations, rights-
advocacy lawyers, and sources of financing, paatilyu government-
supported financing” (Epp 1998: 3). Based uporettgerience of particular

18 ERRC Biannual Report 2001-20Q2 11 accessed at
http://www.errc.org/Biannual_index.php on 18 JuQ02.

171n 1997, a Directive was issued that reversedtirden of proof in cases of sex
discrimination.



