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INTRODUCTION

MOHD AzIZUDDIN MOHD SANI,
RIE NAKAMURA AND SHAMSUDDIN L. TAYA

An opportunity to teach ethnic relations in onenational universities,
Universiti Utara Malaysia, in Malaysia has madeesize and understand
about ethnic relationships with Malaysian studevtt® have grown up in
a multi-ethnic society. One recurrent theme in stigl assignments and
classroom discussion is Malaysia’'s uniqueness duétst multi-ethnic
population; ‘Malaysia is unique because we have ynifferent ethnic
groups like Malay, Chinese and Indian, and we tivgether in harmony
and peace’. Students argued that Malaysia can geoximodel to those
countries suffering from problems of ethnic corflicYet those same
students also told us that actual ethnic relationthe country especially
matter of religion and affirmative action are sohireg ‘sensitive’ that we
should not be discussed. Most of the studentsutelbbout their daily
ethnic experiences personally. Their comments datiead and emotional.
One of them said that there is a lack of publiccsgfar ethnic discourse in
Malaysia as discussed by Mohd Azizuddin in thisunas. This dual
attitude toward ethnic relations in Malaysia, whiteing proud of
pluralism in the country, silence about ‘sensitigsues’ or whispering
their gut feelings toward other groups, eloquertiplains stigmatized
ethnic relations and ethnic policies of Malaysia.

One of the challenges that we face in the clasmrisato differentiate
the concept of race and ethnic groups. In Malaye@ Malay word
‘bangsa’ is used to indicate ethnicity and alsaamadity, however it is
translated as ‘race’. Most students used this virtheir class activities.
The concept of race which is an attempt to clagségple into different
groups by their physical appearance has been quesli criticized and
contested. Now majority agreed that race is a huimamtion that aimed
to legitimize colonial regime’s domination.

The concept of race has been brought by Britisbréal government
to Malaysia and this concept still constitutes @ty in Malaysia. When
we asked students’ groups to explain various etgnizps in Malaysia,
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majority includes description of skin color of theups, ‘Malay has olive
tone of skin’. Physically and genetically understoethnicity created
erroneous perception of ethnic groupbe Malay Dilemmay Mahathir
published after 1969 ethnic conflict defended Mabaiyilege position by
using this racial argument. If the race is basedpbysical and genetic
categorization of the people, it should be univecséegories. However,
this classification of thredvangsa (race) can only make sense in the
context of Malaysia and in its history. Seeing éthgroups as fixed
physical classification of racial groups therefocannot explain highly
contextualized identity as ethnic groups. It isoalsiable to understand
dynamism and malleability of ethnic identity.

Ethnic identity is highly contextualized and intetianal identity. As
T. H. Eriksen noted, ‘If a setting is wholly monthgic, there is
effectively no ethnicity, since there is nobody rthdo communicate
cultural difference’ (Eriksen, 1993: 34). Ethnicupalaries only exist when
there are presumed contacts with ‘others’. Ethyidd consciously
recognized and expressed in relations to ‘oth&shstitution of ‘Orient’
analyzed by E. Said elaborates interactional natfreonstruction of
identity. The West needed to have oppositional enad ‘Orient’ to
constitute they (Said, 1979). G. Dru argues hovionat minorities hold
significant place as an oppositional pole for mi&joto constitute their
identity. The majority identity which often utilideto represent a national
identity has been constructed through interactiath wninorities (Dru
1998). A. Milner (1998) pointed out how Malay idigyt has been
constituted in opposition to Chinese. The reasdry, thie Muslim Chinese
are not recognized as an ethnic group while Mughdian are, can be
explained by Milner's argument of construction ofhrécity by
polarization. If the Chinese are at the opposite b Malay, who are by
constitutional definition, habitually speaking Mwldanguage, practice
Malay custom, and being Muslim, there should nothg Chinese who
profess Islam. In this volume, the chapter by J®eKahn demonstrate
contextuality of Malay-ness by inclusion (us) andclasion (them)
dichotomy.

Interactional nature of ethnicity must be also exesm in the context
of modern nation-state. B. Williams argues that ¢bacept of ethnicity
was most useful when it was used as a label fémartsion of the identity
formation process in a single political unit, thetion-state. She explains
that ethnicity emerged at the creation of modertiona when ethnic
sentiments arose in opposition to nationalism (fitls, 1989). Similarly,
C. Geertz describes how the people of the newssti simultaneously
animated by two powerful motives, ethnicity andiawédlism, which are
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thoroughly interdependent, yet distinct and oftetually opposition to

each other. He further mentiones that the tens&twden ethnicity and
nationalism is one of the central driving forcestie construction of the
new state and at the same time one of the greabestcles (Geertz,
1963). Nation-building which is an effort to creatg@utative homogeneity
out of heterogeneous populations, places ethnigityan on-going

negotiation of internal ethnic identity and extdrethnic labeling. Also

ethnicity became a sensitive element in nationding since ethnic

discontent may result in a threat to partition cerger of nation while

other civil discontent, class or intellectual dfeafion may result in

seizing state apparatus legally or illegally withabhanging nation as an
entity (Geertz, 1963). The role of the nation-steeindispensable to
understanding the formation of ethnic groups ahdieity. In this volume,

Shamsuddin L. Taya discusses the tension betwdwiceidentity and

nationalism in the Philippines.

The chapter by Tan Siang Yang & Curtis Andresserthis volume
discusses ethnic identity and ethnic relationsipa ‘shrinking world’.
The recent development of capitalism and technoddgadvancement
have brought nations and societies so close togé¢tia¢ the world has
become ‘smaller.” Multinationals and mass electonommunications
have little regard for ethnic or national boundsarfelutchinson & Smith,
1996:13). The intense multiplication of contactsl &ne constant flow of
people, information and commodities have destraiistinctiveness of the
individual culture and are homogenizing culturesotighout the world.
Yet this homogenizing force met local resistancectviwas expressed as
ethnic revival.

Globalization intensifies social contacts which levaational and at
the same time ethnic identities. A. Appadurai dssr ethnic revival in
globalization as the result of entanglement of tdifferent kinds of
disjuncture between nations and states. Nationstates are each others
projects. Nations seek to capture states and ptater, while states seek
to capture and monopolize ideas and nationhooather words all the
separatist movements exemplify nations in searctheif states and the
multi-cultural nation-buildings are states’ atterbptmach between nation
and state. In this way the idea of nationhood dngs®xisting state
boundaries appear to be steadily increasing ines@ald regularity
(Appadurai, 1990: 304).

Ethnic identity is multi-dimensional interactiondentity. Ethnicity is
understood in relations to others and some unfateuncase, such
interactions are confrontational. This is one af teasons that the term
ethnic, or ethnicity bear nature of being problestbnic conflicts, ethnic
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disputes, ethnic discriminations, ethnic cleansethnic wars and so on.
Ethnic differences have been treated as if theyewlse cause of conflicts

and this has become another challenge for us ircldmsroom to show

students alternative explanation. The ethnic diffiees themselves do not
cause the conflicts but, when the differences afitigzed, they became

of issues of confrontation. This book was thoughtxamine such process
of politicization of ethnic differences and to cag the dynamism of

ethnic relation in the region of Southeast Asiad aims to address the
issues of changing ethnic relationships in changoueties.

The book has two parts. The first part entitlednigthand identity
politics. The second part entitled process of dotsfl resolution and
democratization. The Part | has 5 chapters. Chaggeabout appropriation
of ethnic discourse in Malaysia by Mohd Azizuddinohti Sani. He
examined Malaysian federal constitution and theitBedAct originated
during the British colonial era regarding freedorh expression and
prevention of hate speech on ethnic relations. éteclades that current
regime utilize the ban of hate speech to silencpositions and also
criticism toward the government. He warns that aesult, Malaysian
political system is becoming less democratic.

Chapter 2 by Shamsuddin L. Taya is about the ethalitics of the
Philippines. By examining the situation and the Nussecessionist
movements in the southern Philippines, he arguatsttie emergence of
the secessionist movements are by-product of simraicdhequalities of the
Philippines. Having been trapped in the structuna¢quality and
marginalization, the Muslim people have little ates other than seeking
their own state to protect their rights and preseheir identity.

The chapter 3 by Abdullah Ahmad Amir discussed Malduslim
people in southern Thailand, particularly provinggsPatani, Yala and
Narathiwat. The ethnic conflicts in Southern Thadlaend to be seen as
religious problems, Buddhists vs. Muslims. However, this chapter
southern problems are explained in the processiitdibg modern nation
of Thailand. The project of modern nation buildiwgs initiated by the
monarchs in Thailand in which production of Thass¢hrough language
and religion and royalty to the Thai monarchy amel mation are stressed.
In such process, Malay people in three provincesoothern Thailand are
marginalized.

Chapter 4 by Joel S. Kahn studies Malay communitreshree
countries of Southeast Asia, namely Indonesia, Y#da Singapore and
Vietham He examines how migration influenced thehmic identity and
their position in the societies where they settldd.looks at the ways in
which Malay-ness has been linked to the processnofusion and
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exclusion that operate insiders (native) and oatsidsettlers). He thinks
that Malay-ness may describe a highly fluid intékecspace, and argues
that emergence of ethno-religious conflict depesstablishing of a sense
of solidarity between relatively immobile, localize ‘indigenous’
cultivators and political elites on one hand andenoobile, commercially-
oriented outsiders or more universalistic orieptathn the other.

Chapter 5 is written by Tan Siang Yang and Curtiglressen. They
examine the migration from China to Southeast Assdorically. They,
however, focus on post World War Il development guint out the
emerging new labor market of Southeast Asia aftershift from its
outdated import substitution strategy to exporeniteéd economies. That
quickly increased demand for labor in all sectansSoutheast Asia.
Because of geographical proximity, existing of loaad also overseas
Chinese communities, and China’s direct investnienSoutheast Asia
Chinese people, who are going through dramaticakagtianges since
China has shifted toward capitalistic open markgstesn, come to
Southeast Asia for works legally or illegally. Thepncern that such
influx of Chinese people to Southeast Asia maydstlicate ethnic balance
of this region.

The part Il, the process of conflicts resolutionl @emocratization, has
three chapters. The first chapter of the Part hgpter 6 by Donald. L.
Horowitz is about the constitutional process of tgmmflicts societies.
Horowitz examines how democratic system as a forimstitution can
reconcile the post-conflicts societies. Drawingirbis rich experiences of
studying severely divided societies in the worlayrévitz examines two
fundamental questions: What are the best configuraif institutions to
be adapted? What should be the process of suchigooatfon of
institutions that are responsible for constitutiopeocess He introduces
two models of configuration process, the consamieti approach and the
centripetal approach and discusses pros and cotisesé two models.
This chapter reveals the difficulties the societiase to face during the
constitutional process due to their distinctivedrig and social situation.

The chapter 7 by Peter Kreuzer on comparative esudif ethnic
conflicts in Malaysia and the Philippines, two ddesed to be the most
prominent and long-standing democratic countrieSautheast Asia. He
examines on-going ethnic conflicts in two natioparipheries, namely
Sabah in Malaysia and the southern Philippines. #&tgues the
significance of good governance and a specific typ@olitical culture
shared with the population rather than formal demwtix institutions and
constitutional guarantees of civil and politicajhis.
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The chapter 8 by Abubakar Eby Hara further discaifise significance
of utilizing local knowledge as a peace-keepingtstyy. He draws various
examples from case studies in Indonesia, West Kaltem, Maluku and
Poso. He discusses how the concept of ‘peace’ doriesia has shifted
from no-war or no-conflicts situation to a part state security and
stability under the President Suharto’s New Ordeharitarian system. He
argues that the definition of security must be ¢geahfrom state-centric to
people-defined one. Abubakar explains how the nefwition of security
would help understanding peacebuilding and how dpelople participate
in the peace process by utilizing their tradition.
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CHAPTERONE

CONSTITUTIONAL AND LEGISLATION
PRACTICES INPROTECTINGETHNIC
RELATIONS IN MALAYSIA
RESTRICTHATE SPEECH
NOT LEGITIMATE POLITICAL SPEECH

MOHD AzIzUDDIN MOHD SANI

Many contemporary commentators feared that Malayhlater Malaysia
were bound to fail as a peaceful multi-ethnic countSurprisingly,

according to Peter Kreuzer (2006: 5-6), the Makaygor Malayan) polity
has survived tremendous inter-ethnic challenges: bsically Chinese-
based Communist insurgency, which was eventuallydpwn in the early
1960s and ended in 1989; the integration of Malajth the ethnically

completely different British colonies on Borneo §8h, Sarawak) and
Singapore in 1963; the dropout of Singapore onlg tyears later; the
Konfrontasipolicy engineered by neighbouring Indonesia betw&863

and 1967; and emergency law between 1969 and 191hei wake of
inter-ethnic riots in Kuala Lumpur, to name a fdwter-ethnic violence
was the exception to the rule of peaceful negatiaettlements. With the
exception of the riots of 1969, no single significanter-ethnic conflict

turned violent. Thus for decades, Malaysia coulasbcaa peaceful and
violence-free society, and developing at a pacgassed in the region
only by the city-state of Singapore.

National unity is an elusive concept. While ra@alethnic problems
provide the breeding ground for communal politicsl @onflict between
groups, the politics of alliances or consociatioqllitics has been
implemented in uniting the society. Tun Abdul Razédrmer Prime
Minister, described Malaysian democracy as ‘a deamc which is
suitable for a developing country with differentnomunities’ (Norma,
1990: 30). It is a democracy that takes into actddalaysian realities’,
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Malay — non-Malay (particularly Chinese and Indiamimosities, where
democratic practices must not jeopardise the fagjtbility, and political
contestation therefore is acceptable only as losgthés condition is
preserved. A power-sharing arrangement has existade Malayan
independence; and although the National Front (BBkisan Nasiongl

coalition government is dominated by United Malagtinal Organisation
(UMNO), and Malaysia’s Executive authority lies migi with the Malay
leadership, other non-Malay parties, notably thelaylsan Chinese
Association (MCA) and Malaysian Indian Congress @Ylparticipate in
the Cabinet and enjoy a degree of influence overegoment policy.
Indeed, political stability requires that Malaysintain political power in
the country: The electoral system, the party system, the natupelitical

contestation and even the constitution have charggeral times to
ensure that Malays retain political power. Furthemn since UMNO is
the party that represents Malay interest, this mehat Malay political
power is preserved under its leadership.

‘Democracy ala Malaysia’ (Chandra, 1989) or ‘denaggr according
to our own mould’ (Saliha, 1997) as asserted byBNegovernment, as it
is argued, enables Malaysia to maintain its etlwaienony, political and
social stability and internal security without cammmising its economic
resilience or being ‘over-zealous about the dentmcisystem’ (Saliha,
1997:10). Mahathir Mohamad, former Prime Ministef Malaysia,
defended his record on the eve of his final padiatary appearance on
October 2003 in regard to democracy and reiterhtegosition that too
much freedom could lead to anarchy and the degirudf Malaysia’s
multi-ethnic society. Measures such as detention without trial of téstor
suspects and the banning of the Communist partyg frarticipating in the
elections are essential to maintain democracy aadndny. Whilst
believing in free speech the government had to renghat ethnic
sentiment in the country would not be inflamed.fti¢her added:

If an individual or a small group tried to incite(@n ethnic) riot they are
actually rejecting democracy and the right of méajor.That is why

actions that seem undemocratic towards the indalidu the minority

need to be taken to protect real democracy...Anaidny take place
because of an obsession with democratic. (SUARAD4221)

Mahathir's successor, Abdullah Ahmad Badawi, in fiist speech to
the Parliament on assuming his appointment as tiraePMinister in
November the same year, pledged to uphold demoacnduile fighting
terrorism and corruption. He also expressed hiwictian that democracy
is the best system of governance, and the govetnmeast be open and
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ready to accept criticism and contrary views if tudture of democracy is
to thrive. He added however that:

Democracy does not mean absolute freedom. Issaesmftame religious,
racial (ethnic), and cultural sentiments shouldb®sensationalised, while
attempts to undermine national security must belt de&h firmly.
(SUARAM, 2004: 21)

Abdullah seems to continue to take responsibilitynianaging and ruling
the country, ensuring ethnic harmony and stabildgd also continue
Mabhathir’s policy of restricting hate speech that deemed to be a threat
to national security, public order and the governtiseposition in power.

The success of Malaysia as a nation has dependeits golitical
stability and ethnic harmony. Malaysian governnaaitms that one of the
reasons for this success is its ability to implemign policy to limit
people’s right to freedom of speech, especiallyehapeech. The
government sees hate speech as one of the elethahtsan undermine
national unity. The Federal constitution (espegiathder Article 10) and
other laws have provisions that seek to punishethviso are found to be
exceeding their right of expression by expressiogtroversial views on
issues such as the special rights of the Malays#ret indigenous people
(bumiputerd, Islam as national religion, the rights of imnagt ethnics
(especially Chinese and Indians) to citizenship, plsition of the King,
and the status of the Malay language as the natimmguage and a host of
other issues that could potentially be sensitivehencontext of the fragile
ethnic relations in the country. It is argued thitlaysia as a multiethnic
society, liable to ethnic conflict, requires suchws$ to prohibit the
propagation of ethnic prejudice and religious higothe constitution also
prohibits speech that advocates the forcible ovewtlof the government.
Political speech, it is argued, must be circumsatitby the need for
national stability and ethnic harmony. However, gnantics argue that
Malaysia also restricts legitimate political speeekpressed by the
opposition which is crucial for any democracy. Thés suggestion that
restriction on political speech by the governmesntiri order for it to
dominate and maintain the political power, not sacmin protecting
ethnic harmony. Therefore, this chapter will explthis debate by looking
the legal aspects of the restriction and the argisnenade by the
government and the opposition in supporting andct&jg the restriction
on political speech.

Ethnicity and its management have been at the eeitpolitics on all
levels. For Malaysia, the quest for a constructivenagement of multi-
ethnic becomes the foundation stone of the wholigypérom the federal
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level downward to the local level. Therefore, thisapter will discuss
about the concept of hate speech and how does Malesact against this
concept as a way of preventing ethnic conflict.sT¢hiapter will also try to
strike a balanced argument between a need fornadtiability vis-a-vis a
freedom of political speech in Malaysia.

Hate Speech

Hate speech can be defined as insults and chasatiens that are
directed against an individual's or a group’s raedigion, ethnic origin, or
gender, which may incite violence, hatred or disamation (Rud and
Sexton, 1999: 1). In the United States (US), hatesh is a broad term
that may include a great variety of expression,dmttording toNelson v.
Streeter1994, it generally refers to words or symbols ta ‘offensive,
hurtful, and wounding’ and are directed at raciakthnic characteristics,
gender, religious affiliation, or sexual preferer{@eager and Dickerson,
1999: 124). The United States (US) courts usuatlysaer hate speech
part of the ‘rough and tumble’ of discourse thgpést of a democratic and
open society. On the contrary, some contend thde Ispeech is
deliberately hurtful, morally no better than phydiaggression, and should
not be permitted in civilised societies. Hate spesa form of speech that
goes to the core issues in society, for examplismg homophobia, and
women’s rights. In many countries including Canadaance, the
Netherlands, and Germany, as well as Malaysia, litok protected. In the
past ten years, too, there has been a movemeheitu§ to have hate
speech removed from its place at the core of predespeech, arguing that
it is dangerous and damages individuals and sochMany support the
view that hate speech may be legitimately resttiddecause it is not
essential to democracy and indeed, it often undesnthe equal respect
that is essential to democracy as well as caudihgr social harms. For
instance, it encourages feelings of inferioritystieys self-esteem as well
as personal security and emotion (Matsuda et@93)1 Thus, a number of
minority and female writers argue that the US apphoto hate speech is
inadequate and that it should be subject to crihtinaivil penalties’
Several theorists criticise the proposal to restrate speech, primarily
for two reasons. First, there is an idea that dpasbould be allowed and
tested by the people without restriction. One legdiupporter of this idea
is Henry Louis Gates (1993: 37-38), who decries dffert of critical
ethnic theorists who support the punishment oféhemho engage in hate
speech. He claims that the theory behind hate bpamtes — if you banish
the speech, you banish the hate — is not only stigpbut also unrealistic.
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Equality, justice, and human dignity, if allowed @main unchallenged
and untested by racists and bigots of every stryik, not prosper but
become Mill's ‘dead dogma’. Gates says that Americate speech codes,
which target vulgar language and epithets, do ngtho halt carefully
worded bigotry* Gerald Gunter (1994: 76) agrees with Gates andesrg
that opinion expressed in debates and argumentst @aevide rage of
political and social issues should not be supptessmply because of
disagreement with the content or form of the exgoes He stresses that
speech should not and cannot be banned simply bedtig ‘offensive’ to
substantial parts of, or a majority of, a communitile proper answer to
bad speech is usually more and better speechremotaws, litigation and
repression.

Second, there is also an argument that the restricif hate speech
will harm the democratic system and public disceufRRobert Post (1991:
267-328) argues that the banning of hate speecHdwsacrifice other
important values served by the freedom of speech s exchange of
ideas and open debate. Democracy serves the vhkafaletermination
by establishing a communicative structure withiniokhthe varying
perspectives of individuals can be reconciled thtoteason. If the state
were to forbid the expression of particular idethg government would
become, with respect to individuals holding thadeas, suppressive and
non-democratic. Although Post argues that all @pisishould be tolerated
so long as their protagonists urge their acceptéyckegal methods, the
notion that racist ideas ought to be forbidden witpublic discourse
because of the offensiveness is thus fundameritadigoncilable with the
rationale for freedom of speech. He thinks thatdhse has not yet been
made for circumscribing public discourse to prevém kind of pre-
emptive silencing that occurs when members of widroups experience
‘fear, rage, (and) shock'’. If the empirical clairhaystematic pre-emptive
silencing is accepted, in his view, it is diredtfye result of the social and
structural conditions of racism, rather than ofcfieally racist speech.
This is the logic of the argument from pre-emptsikencing does not
impeach the necessity of preserving the free spedcideas, public
discourse could at most be regulated in a largatyb®lic manner so as to
purge it of outrageous racist epithets and namest €bncludes that it is
highly implausible to claim that such symbolic région will eliminate
the pre-emptive silencing that is said to justifgstraints on public
discourse, and deliberative self-government is amhpatible with such
restriction on free speech (Arthur, 1997: 231-232).

However, the arguments of Gates, Gunter and Posalfowing the
expression of hate speech are rather dangeroud-eiaberg (1984; 1985)
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argues that when fighting words are used to provo&eple who are
legally prevented from using a fighting response, offence is profound
enough to allow for prohibition. However, Feinbexigo suggests that a
variety of factors need to be taken into accounemwkeciding whether
speech can be limited by the offence principle.sehimclude the extent,
duration and social value of the speech, the eate which it can be
avoided, the motives of the speaker, the numbgreaple offended, the
intensity of the offence, and the general inteoéshe community at large.
In a multicultural and multiracial society whereethisk of violence and
disorder is real and can undermine the nation’stipal stability, the
restriction of hate speech should be allowed. Spédtuences action and
hate speech can spark aggression and violent lmhiavA society that
wants to encourage tolerance between races andc egnoups must
choose a policy that creates political stability arot one that promotes
enmity, and hostility even in the name of marketplaf ideas. The idea of
associating hate speech with democracy and seHrgawent is also
unconvincing, as a democratic political system st flourish in the
absence of hate speech. This is clear from the rursedemocracies
where hate speech is restricted.

Public hate speech can be argued to violate tsriof some members
of the community itself. As we have seen, politickécourse is often
understood on Alexander Meiklejohn’s (1965) modahe town meeting.
Free speech is essential to reach informed desisiommatters of common
concern. At the same time, Meiklejohn stresses #makers can be
required to observe certain rules of order. Thadesrdo not violate
freedom of speech, but rather make free delibaragmssible. In
particular, he observes that if a speaker is akusiv in other ways
threatens to defeat the purpose of the meetingmdne be and should be
declared out of order. It would seem to follow fronis view that public
hate speech should not be protected under theitutiost. Like abusive
speech in a town meeting, hate speech violatesirttegyrity of the
deliberative process by undermining the possibdityeasoned discourse.
As Meiklejohn observes, such discourse cannot pdiee except on the
basis of mutual respect among citizens who regasdamother as capable
of engaging in rational self-government. Of courgablic debate in a
large modern society differs in many ways from Megjbhn's town
meeting, and a great deal of speech that wouldnpeoiper in that setting
is considered acceptable within the polity at latdewever, Meiklejohn’s
basic insight is valid. Democratic self-governméntimpossible in the
absence of a minimal degree of civility and muteapect among citizens.
Although that minimum standard will differ depenglian the nature, size,
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customs, and values of each society, its memberst mlserve some
standard or they cease to constitute a democratimnmuinity. Thus,
however minimal our society’s version of that st@mtis taken to be, it
will be violated by speech that denies recognitmthers on the basis of
race, ethnicity, gender, or religion (Heyman 198880-1383).

Malaysia: The Federal Constitution

Freedom of speech is formally assured by Part Iltled Federal
Constitution under Article 10(1) entitled ‘Freedarh Speech, Assembly
and Association’. Article 10(1) allows a) everyiz#n has the right to
freedom of speech and expression; b) all citizeagehthe right to
assemble peaceably and without arms; and c) &@koi have the right to
form associations. However, although citizens hawéght to freedom of
speech, Section 2 of the Article limits the rightese Parliament may by
law impose:

(@ On the rights conferred by paragraph (a) ofu€da (1), such

restrictions as it deems necessary or expedierthéninterest of the
security of the Federation or any part thereo&nfly relations with other
countries, public order or morality and restricgahesigned to protect the
privileges of Parliament or of any Legislative Asdgdy or to provide

against contempt of court, defamation, or incitemtm any offence;

(Federal Constitution, 1999).

Based on the provision above, the government haghsoto protect
institutions i.e. the Parliament, Courts, and fatland states government
from a loss of credibility and confidence arisimgrh criticism facilitated
by the practice of freedom of speech. The Barisaasidhal (BN)
government has tried to prevent the exploitatiofreédom of speech by
citizens or foreigners that could embarrass thentguand in particular
the government. For instance, the Malaysian goventnsupported the
twelve weeks’ imprisonment (reduced on appeal tongeks) of Murray
Hiebert, a ‘Far Eastern Economic Review' journalish 4 September
1997 for his article entitle&ee You in Courwhich scandalised the court
and threatened to undermine the credibility of giadiinstitutions (Hilley,
2001: 228). Hiebert sentenced to imprisonment after wrote a
‘defamatory’ article about the speedy processing ¢dwsuit brought by
the wife of a prominent Appeal Court judge. Addnegghe growing level
of spurious litigation in the Malaysian courts, biéet highlighted the RM6
million damages being sought by the mother of Govani Ram against
the International School of Kuala Lumpur for ‘unfgidropping’ her son
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from the school debating team. Noting the studefateer as Court of
Appeals judge Gopal Sri Ram, Hiebert commented thzny are
surprised at the speed with which the case ethtlicough Malaysia's
legal labyrinth’. Awaiting appeal, Hiebert had ldsnadian passport held
for two years (Hilley, 2001: 228).

Article 10(4) of the constitution explains the reasfor restricting
freedom of speech:

In imposing restrictions in the interest of thewdy of the Federation or
any part of thereof or public order under Clause(§, Parliament may
pass law prohibiting the questioning of any mattgght, status, position,
privilege, sovereignty or prerogative establishad pootected by the
provisions of Part Il, Article 152, 153 and 182 ethise in relation to the
implementation thereof as may specified in such . lafFederal
Constitution, 1999: 12)

The provision of Article 10(4) was part of the amdarent of the Federal
Constitution in 1971 and was enforced on 10 Mar@hllas a reaction to
the ethnic conflict of 13 May 1969. In this incidethe Perikatan blamed
the opposition of using freedom of speech to ib#ithnic sentiments and
dissatisfaction among non-Malays, particularly @s and Indians, over
the special rights of Malays with respect to pattc occupations and
higher posts in the public sector (Comber, 1983: 83tate of Emergency
was declared after the ethnic clash. Thus, the reéd&onstitution had
been amended to prohibit citizens and non-citizefike, including
Members of Parliaments (MPs) during Parliamentaggs®ns, from
guestioning Part 1l of the Federal Constitution®@itizenship, Article 152
on National Language, Article 153 on Malay spergthts and Article 181
on Saving for Rulers’ sovereignty (Rais, 1995: 16B) overall, the
Malaysian political system is based on the Westtansystem that makes
members of Executive body also members of the &adnt. The party
holding a two third majority seats in the Parliatnesn create, amend, and
even terminate any provisions of the constitutioth@ut needing the
votes from the opposition. The fact that two thiocishe Dewan Rakyat
members including the oppositions voted to supff@t1971 amendment,
even though the Perikatan government that timendidhave a two third
majority in Parliament (Suffian, 1987: 324-325)pyed that the ethnic
issues should not be politicised because thesessaere sensitive in
ethnic relations and could cause violence and ipalitinstability. The
Malaysian government justified the 1971 amendmeitihé constitution in
the following terms:
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It is clear that if no restriction on public dissian about sensitive issues,
interethnic fright and fear are surely unavoidalfi@o action being taken
to assure peoples’ rights and interest in the doitish, this country could
face another racial conflict or even more devastatirisis. (Malaysia
1971: 2)

In many Commonwealth constitutions, like those odltd, Jamaica
and India, Parliament is empowered to enact ‘reasienregulations’ on
free speech. The significance of the word ‘reastaiab that courts are
invested with the power to review the validity egislation on the grounds
of reasonableness, harshness or undemocratic naturthe curbs.
However, the drafters of Malaysia’s basic chardiberately excluded the
word ‘reasonable’ from the law. Article 10(2) swthat ‘Parliament may
by law impose...such restrictions as it deems necgssaexpedient’ on a
number of prescribed grounds (Shad, 2002). Artié[@)(b) makes
Parliament the final judge of the necessity or eigrecy of a law and bars
judicial review on the ground of lack of necessily expediency. In
Articles 10(2), 10(4), 149 and 150 Parliament ithatised to restrict free
speech on 14 broad grounds. So wide is its sweepoafker that the
government has no difficulty in defending laws like Sedition Act (SA),
Official Secret Act (OSA), Internal Security ActSA) and Printing
Presses and Publications Act (PPPA) as fully inoetavith the basic
charter. Even, a number of existing statutes lieRPPPA, Sections 3(3),
6(1) and 12(2), confer on the Minister ‘absolutecdetion’ to grant, refuse
or revoke a licence or permit. Section 13A makesNfinister's decision
final and not questionable in a court of law (Shz@d2). However,
Parliament is not supreme. The Constitution suppltee ultimate
yardstick against which every law can be measure®ewan Undangan
Negeri v. Nordin Sallet{1992) it was held that Parliament may restrict
free speech only on the grounds specified in thas@uotion. Similarly,
Madhavan Nair v. Public Prosecutq1975) ruled that any condition
limiting freedom of speech not falling within theur corners of Article 10
clauses (2), (3) and (4) cannot be valid. Thus, gheeral grounds of
‘public interest’, ‘good government’, ‘state nedigs ‘public policy’,
‘efficiency’ and ‘common sense’ are not constitoady permitted
grounds for depriving a citizen of his right. Redtons on free speech
must be confined to those articulated in the Cautgin (Shad, 2002).

The protection of Article 10 of the Constitutionasailable to citizens
only. A non-citizen or a foreign company or newg ey cannot lay claim
to this right:Attorney General v. Wain (No. 1) (1998yrticle 10(1)(a) of
the Constitution which guarantees the right to shend expression must
be read in the light of other Articles of the Cadtugion which curtail this
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freedom. For instance, Article 126 empowers thertsoio punish speech
or action that amounts to contempt of court. Aeticl63(4) and 10(4)
subject Parliamentary proceedings to the law oftisexd Mark Koding, a
MP, found this out to his discomfort when he waswicted for a
Parliamentary speech demanding the closure of Ghingnd Tamil
schools. Under Article 25(1)(a) an order to depraveperson of his
citizenship can be based on his disloyal conducmasifested in his
speeches irrespective of the fact that free speech his constitutional
right (Shad, 2002).

In addition to the justification for restrictingeiedom of speech in the
constitution, Part Xl under Article 149 lists subsige conducts and
activities in detail. According to the Article 149(of the Constitution,
those conducts and activities are actions takernthoratened by any
substantial body of persons, whether inside orideithe Federation:

1. to cause, or to cause a substantial number oéngito fear, organised
violence against persons or property; or
2. to excite disaffection against Yang di-Pertuan Agyoor any

Government in the Federation; or
3. to promote feelings of ill-will and hostility betwa different races or

other classes of the population likely to causdevice; or
4. to procure the alteration, otherwise than by lawfiglans, of anything

by law established; or
5. which is prejudicial to the maintenance or the fioring of any
supply or service to the public or any class of pwblic in the

Federation or any part thereof; or
6. which is prejudicial to public order in, or the gety of, the

Federation or any part thereof.

Article 149 gives Parliament the power to creat® ks a response to
subversive actions with or without a state of eraaoy being declared.
Mohamed Suffian Hashim (1987: 316) argues thah@nedvent of serious
subversion or organised violence, Parliament mags daws that are
repugnant to the fundamental rights safeguarde@wblsre in the
Constitution. Laws, which intent to stop and preveubversive acts, are
legal even though they are against certain prowssio the Constitution
under Article 5 (personal freedom), Article 9 (pitwh citizen from

expelled and freedom of movement), Article 10 (@@®@ of speech,
assemble, and establish an association), or Artlde(right to have
property) and its out from Parliament legislativewgr. Article 149

(formerly Article 137) was criticised by one of thdrafters of the
Constitution. A member of Reid Commission, JudgedébHamid

condemned the Article:
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If there exists any real emergency, and that shoold be emergencies of
the type described in Article 138 (now Article 15en and only then
should such extraordinary powers be exercised. it imy opinion unsafe
to leave in the hands of Parliament power to sudpewsnstitutional

guarantees only by making a recital in the Preartitde conditions in the
country are beyond reach of the ordinary law. Qadinlegislation and

executive measures are enough to cope with a isituaif the type

described in Article 137 (now Article 149). (SUARANI998: 217-218)

What concerned Judge Abdul Hamid most was thatclartld9 gave
power to Parliament to abrogate any laws pertaibinguman rights as
well as freedom of speech. That concern becamealityravhen the
controversial law of ISA that allows detention vath trial was created
under Article 149 (Suffian, 1987: 317). In additiinthe Internal Security
Act (ISA), there are also several laws either @eadbr amended under
Article 149 purposely to restrict freedom of speacich as the Sedition
Act (SA). We shall look at the SA in detail.

The Sedition Act

The Sedition Act (SA) 1948 (Act 15) was originaflffected by the British
colonial government in Malaya in 1948. It was knoeasm the Sedition
Ordinance 1948, and was designed to limit oppasitio the colonial
administration. Chandra (2000: 1) argues that thason behind the
creation of this law was not only to contain comistimilitancy but also
to restrain rising nationalist movements, especidibm the UMNO,

seeking to free Malaya from British colonisatiorftek the events of 13
May 1969, the SA was tightened for purposes ofonati stability. Since
the amendment of the Act in February 1971, the gowent strictly

enforced the law and prosecuted anyone who questian number of
policies, including the citizenship status of thenfMalays, the national
language and other communities’ languages, Malagiaprights, ethnic
policy generally, and the sovereignty of the MaRaylers (Malaysia, 1971:
3). A seditious tendency is then defined in Sec8@s follows:

(1) A ‘seditious tendency’ is a tendency:
() to bring into hatred or contempt or to excite disetion
against any Ruler or against any Government;
(b) to excite the subjects of the Ruler or the inhattaof any
territory governed by any government to attempprocure
in the territory of the Ruler or governed by thev&mment,
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the alteration, otherwise than by lawful meansamf matter
as by law established;

(c) to bring into hatred or contempt or to excite disetion
against the administration of justice in Malaysiai any
State;

(d) to raise discontent or disaffection amongst thgesuib of the
Yang di-Pertuan Agong or of the Ruler of any State
amongst the inhabitants of Malaysia or of any State

(e) to promote feelings of ill-will and hostility betwa different
races or classes of the population of Malaysia; or

() to question any matter, right, status, positigrivilege,
sovereignty or prerogative established or protedigdhe
provisions of part Ill of the Federal constitution Article
152, 153 or 181 of the Federal Constitution.

Section 2 defines ‘Seditious’ as anyone who doeat@mmpts to do, or
makes any preparation to do, or conspires with @angon to do any act
which has or would have a seditious tendency, witersiany seditious
words, or who prints, publishes or imports any seds publication.
Furthermore, it is a crime to have in one’s possasswvithout lawful
excuse, any seditious publication (SA, 1998: 3®BEditious acts include
organising a public hearing or publishing an aetiethich could create
public disorder or instability, i.e. picketing, ik&s, demonstrations, riots,
and undermining the credibility of government bedseich as the judiciary
and the police.

As a result of the ethnic riots of 13 May 1969, 8% has been used to
prevent the media from publishing news that coutdate anger or
disharmonious relations between ethnics in Malaya&z Zariza, 1988:
147). The SA was used in 1971 to prosecute the sippgo Democratic
Action Party (DAP) Parliamentarian Fan Yew Teng pady member Ooi
Kee Saik. Fan had published an article entitisliance Policy of
Segregation: Evidence Galoie the DAP newsletter ‘The Rocket’. This
was the text of a speech by Ooi, alleging thatrthieg coalition policies
in a number of sectors were ethnically discrimimatdn 1975, he was
found guilty, fined RM2,000 or a six months’ pris@entence and
automatically lost his Parliamentary seat (Amnéstgrnational, 1999).

Shad Farugi (1989: 3) reviewed the SA in his papmtitled Laws
Relating to Press Freedom in Malaysiabserving that the concept of
sedition in Malaysia was much broader than in tivdeddl Kingdom (UK),
Ireland, India, and Australia. A Malaysian lawyeasytherefore, unable to
give a clear definition of what constitutes freeeph and what constitutes



