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INTRODUCTION

This book is devoted to an analysis of alternatarel tenure systems in
Papua New Guinea and offers a blend of philosophiegal, sociological
and economic approaches to this issue. The firstisapters provide a
religious, philosophical, historical, sociologi@aid legal context in which
to understand Melanesian culture and Melanesiatorizy land tenure
and its contemporary recognition within the coustiggal system. The
last four chapters emphasize economic issues. @tgae that conversion
of undocumented collective forms of land tenureemistration of private
— either individual or corporate — ownership isegassary precondition if
the people of Papua New Guinea are to aspire tditfteer standard of
living that only becomes feasible under privatedlaswnership. The
Appendix describes the counterfactual case of Zbwlea which has
reverted from a system in which nearly half thertouhad the benefits of
individualized land title to one in which outsidéet towns there is
effectively a return to undocumented title.

Our first chapter offers a historical perspective the sociological,
religious and philosophical background from whictel&hesian culture
developed its land ownership structurese explore the traditional
Melanesian religious and philosophical approachh®s cosmos, human
mortality, community, land, and the products of ustlialization.
Accordingly we discuss a philosophy of cyclical d®pment and
regeneration, developing a model based on commuhtigations and
relationships with ancestors, including traditiorettachments to the
community land base. We also discuss the “cargti phenomenon that
still to some extent influences interactions witbttb modern capitalism
and Western religious belief.

In the second chapter we offer a brief historyegfdl developments
that have taken place with respect to customany lanure in Papua New
Guinea. Initially we discuss the ‘transformation lipg that was
attempted in the colonial period. The so-calledrsformation policy’
was adopted by the Australian Administration in #860s and involved
the substitution of individual registered titlesegholds) for the existing
traditional forms of land-holding, and the replaemt of customary law
by English real property law. We trace the develepts which led to its
replacement by théncorporated Land Groups Act974 in which the
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legal emphasis stressed group ownership. We go ndiscuss

organizational issues associated with major devedops that have
employed the notion of group ownership, referriogtie Bougainville

copper mine crisis of the 1980s, and the role obiporated land groups
in the Kutubu oil fields development in the Southdidighlands and

within the forestry industry.

In the third chapter we discuss the integratiorcusgtom into Papua
New Guinea Law. We explore the advantages and vhsdidges of such a
project and argue that custom can be efficacioosrisistently incorporated
within a body of common law. However, we argue talthough there
have been a number of positive decisions in whigktam has been
intelligently applied, other more relatively reces¢cisions have been
marked by a pattern of inconsistent applicatiort ties rendered custom
unreliable in ways that mirror H.L.A. Hart’'s notablcriticisms of
conflating custom and law.

In chapter four we consider the distinction betweastomary and
alienated land, the latter referring to land thas tbeen removed from
custom. We discuss Colin Filer's observation inialthhe sees the
distinction becoming blurred with what he labels'thg partial alienation
of customary land” and the “partial customizatioh alienated land.
With respect to customary land, mobilization andnfe of economic
development are being realized despite the impausnassociated with
customary land tenure. With respect to thartial customization of
alienated landwe are essentially seeing the growth of reclaic@uatrol
rights over under developed alienated land andaisertion of income
rights over alienated land which has been subangoing significant
economic development. But using the insights ofRkeuvian economist
Hernando de Soto, we argue that in so far as lamhpua New Guinea is
unregistered, allegedly collectively owned, unreeal, lacking in
integrated information and lacking in uniform fordimed laws that
protect the security of title and possible transast land cannot be
mobilized for successful economic wealth generatidfithout the formal
alienation of customary land, this form of land uen cannot be saved
from the predations of an informal system of oppidtic privatized land
titling.

In chapter five we consider new legal initiativesended to facilitate
the development of customary land. These initiatiiave been realized
in the 2009 amendments to thecorporated Land Groups Acfhese
amendments seek to tighten group membership remeires, institute
formal governance structures, and allow for theurtary registration of
customary land as claimed by the incorporated lgrmip. We argue,
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inter alia, that these amendments depart from the origirtahtnof the
Act, which was to preserve custom and customamgngements. Clearly
the amendments institute a governance structuretakes precedence
over informal customary practice. In itself this not particularly
objectionable if it could be demonstrated that ¢helsanges are sufficient
to protect and enhance individual interests andatikty of individuals to
participate in collaborative undertakings. Howevidre emphasis on
collective ownership and some form of majority ¢ohtover decision
making fail to protect the individual while offegra cumbersome vehicle
for the mobilization of customary land. Moreovére ffact that designated
individuals will have to take on responsibility fgroup interests means
that the agency issues that have frequently undedrjroup undertakings
in PNG are likely to continue.

Our sixth chapter argues for private ownership flanguments based
on individual freedom as well as economic advant&gspite the evident
economic benefits of private ownership in term&mianced productivity,
various critiques have questioned the institutionother grounds. It has
been argued, for example, that the imposition dbranal system over
traditional customary forms of land holding impagees the experience
of value by subjecting qualitative and complextielss to the logic of the
economic market. Another view holds that resougpreviously held in
informal semi-communal arrangements or else undpenoaccess
commons, for example, common land and water ressurare frequently
enclosed to the benefit of some minority but rekl{i sophisticated class
to the disadvantage of the collective majority.hid critique holds that
property rights associated with hierarchically aigad production and
the market, work to constrain the freedom of thdiviidual. Closely
associated with this view is what we call the “atdl homogenization
critique” that sees westernized legal systems dishatical to cultural
traditions and thus impacting on individual freeddie argue that these
critiques can be met by conceiving of freedom fiomally, emphasizing
that which individuals are actually able to do.l&wing the insights of
Amartya Sen, who defines freedom in terms of opputy, the
opportunity to realize different forms of life, wargue that private
ownership expands opportunities that allow peoplestruit one another
and the resources they control for collaborativgemts.

Our chapter seven specifically explores land tenoptions and
economic development. In this and the remainingtdra, we emphasize
economic issues concerned with wealth generatip. point out that the
prevalence of customary land tenure has meantthtimme is a serious
shortage of land for other than purely subsistepceduction and
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relatively limited cash cropping. This explains tlwav levels of food
production, agricultural exports, livestock, anaited land development
beyond small holdings. We point out that oil pasrthe only agricultural
crop whose rate of increased output is consistgmndgter than the rate of
population growth rate. Significantly, all of Papllew Guinea’s palm
oil is grown on five commercial plantations witheth associated
outgrowers, in New Ireland, West New Britain (2yoQand Milne Bay
provinces. None is produced on stand-alone smdihgs.

Moreover, defining individual interests in land twalso promote a
more equitable distribution of the royalties andhpensation payments to
genuine landowners that are required of the deeetopFor example,
disputes between putative landowners, many of wheve been due to
new arrivals in project areas - as at Porgera aodrVKare — whose
claims could not easily be contested by residemis had no evidence to
support their own claims.

In chapter eight we focus on the inadequacy of featiuction based
on communal land holding. Communal landowners’ fgodduction is
even less impressive than their cash crop productiowith data from
2000 showing how ftrivially low is the contributiomf untitled
“landowners” to the country’s national income. BapNew Guinea’'s
land tenure system, however admirable it may seesomne, has signally
failed to deliver rates of growth of national incertGDP per head) that
have become the norm in countries like China, \&etn Thailand and
Malaysia, despite similar starting points around@9Although some
argue that changing land tenure would not be enduglcreate the
conditions for increasing output and productivityRapua New Guinea’s
rural sector, experience elsewhere, starting witinope, but including
African countries like Egypt (since 1952) and Kelfgacel955), as well
as the South East Asian “tigers”, suggests thab gessimism may be
unwarranted.

Chapter nine addresses land titling issues in ¢hesfry sector, and
argues that a formal land titling system would poterincreased levels of
sustainable production. In doing so we trace tiséohy of the legislation
governing the forestry industry beginning with tivae of independence
in 1975, when Papua New Guinea had two separate daterning its
forestry industry, thé~orestry Actand theForestry (Private Dealings)
Act We discuss the 1989 Report of the Commissiomafiry into the
Forestry Industry (the Barnett Report) that resliin the newForestry
Act (1991) that came into force in 1992. We discussn8tls weak
understanding of both land titling and pricing issuin the forest products
industry. Under the new Forestry Act, which follaéne Barnett report,



Land Law and Economic Development in Papua New &uin 5

all forest resources are to be developed in acocoslavith a 'National
Forest Plan', and the State awards itself the gmleer both to enter into
Forest Management Agreements (FMA) with landowremd then to
select an approved logging company. This natioattin of the forestry
industry was surprisingly endorsed in successivec8iral Adjustment
Programmes of the World Bank, despite its normagfgsence for
privatization. Subsequent to the Report the goventralso introduced a
new system of export taxation, which we argue wagificantly
responsible for a very large reduction in log expordespite the
depreciation of the Kina. We note that Sweden aerts Mealand have
significantly higher logging rates than PNG, whiéelhering to high
standards of sustainability, in part due to the faat their industries are
not subject to the onerous conditions that haven begosed in Papua
New Guinea since the Barnett Report. We argue th#ier than
nationalizing the forestry industry, the governmeuld do better to
establish a registered private sector ownershiPagua New Guinea's
forest resources, as in Sweden, or privatizing tadf state’s forests as
was the case in New Zealand in 1990, when the gowvent sold over
350,000 hectares to the private sector. We sudbattheForestry Act
1991 should repealed and replaced, perhaps by a rfemets the
Forestry (Private Dealings) Actthereby restoring individual private
ownership of the nation's forest resource, subjeft course to
establishment of registered individual land titliigthat resource.

The last chapter outlines the scope for land megien in Papua New
Guinea. We review developments in Kenya that foansed customary
ownership into individual private ownership, andnp@ut that agricultural
productivity increased and continues to compareor@dy with
comparative production in Papua New Guinea. Sulsgbuwe revisit
the arguments that undermined the Australian caloaéiministration’s
final efforts to enact land reform legislation. \&lso discuss arguments
that have been made against the plantation systeinthe possibility of
instituting a private ownership system. The chapieludes discussion
of credit and mortgage lending, which arguably wolle enhanced
through private ownership. The chapter also cotgr&ngland’s land
enclosure movement in the eighteenth century egpeei with Australia’s
Mabo Native Title Act of 1992. The latter enshrinezh-individual titling
across most of northern Australia with no evideosifive outcomes in
terms of living standards, whereas the English aswrks were the
precondition for the Agricultural Revolution thanderpinned Great
Britain’s economic growth from 1800 to 1900. Thepter includes other
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data showing the superior performance of titlednfain Zambia relative
to that of un-titled farmers.

This final chapter also discusses the relativead@eid private costs of
customary and individualized land tenure systeras shiggests the latter
produces superior and Pareto-optimal outcomeslfan dhe sense that
most if not all will become better off, while noneill be adversely
affected. The Appendix concludes the book with acoant of
Zimbabwe’s remarkable retreat from any registeradividual land
ownership outside its towns from about 2000, aedctimsequent collapse
of agricultural production beyond the barest subaise minimum.



CHAPTERONE

MELANESIAN RELIGION AND PHILOSOPHY

This text is intended as a treatment of properdyés especially land
tenure issues in Papua New Guinea. Papua New &isne2garded as
part of Melanesia, which includes the other Pacifiland nations of
Vanuatu, the Solomon Islands and Fiji. Before distwg the more
specific property issues, we begin by setting omtes of the philosophical
perspectives of the Melanesians.

It is generally understood that Indian traders wiaweled throughout
the East were the vehicles for the disseminatioceofral philosophic and
religious traditions from the Indian sub-continémtthe rest of Asia. But
although Hinduism, Buddhism and Islam in differgmériods and at
different times gained a devoted following among theople who
inhabited the neighboring Islands of Indonesia, traigious and
philosophic ideas of these major world religionsserepenetrated the
shores of Melanesia. Until first visited by Europeexplorers in the
eighteenth century, Melanesia remained physicallg socially isolated
from Europe and Asia, and intellectually isolatedni the philosophies
and religions that swept through Southeast Asiais Timeant that
Melanesian ideas on ethics, metaphysics and cogmadleveloped in
isolation and were entirely uninfluenced by the amajeligious and
scientific ideas, from either the great Westeriastern traditions.

Accordingly in coming to understand Melanesian @dlphy, one
must be careful to distinguish Melanesian thoughtfthe major Western
and Eastern traditions. It is also necessary totioerthat Melanesian
culture and ideas are embodied in an oral rathem thwritten tradition.
This means that the ideas and philosophy of theaMadians are not
readily available or cited through identifiable tien works, as for
example, one might reference post-Vedic Indiangsieiphy through the
Bhagavad Gitapr Medieval Islamic philosophy through the workstlod
Islamic Neo-Platonistdn a presentation of Melanesian thought, it is best
to follow the so-called “hermeneutical' approachhisT means that
understanding of the central ideas that animateaidian philosophy and
cosmology demands an understanding of the so-cilliddnesian ‘cultural
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field’. Beginning with Dilthey through to Habermg$991) and recent
communitarians such as Charles Taylor (1985; 198 Alasdair
Mclintyre (1981) there has developed a strong fadiof hermeneutical
analysis, which offers an understanding, which dspgfaom the epistemic
models of simple empiricism based on detached shten. According to
this view, the individual subject cannot be comgllet understood
independently of his cultural context; understagdiwill require a
complete familiarity with the cultural traditionnéluding self' definition
within the cosmic order. This means understantiogy the Melanesian
views himself or herself in relation to the natugalvironment, immediate
community and available resources and within theatgr universe which
includes both spiritual and material realities.

With reference to the literature one can articutate cultural context
as follows. The Melanesian ideology recognizesetgcas the ultimate
value through which individual satisfaction is amhed. With this
recognition one observes the importance of relatipps over agents.
Melanesian identification with the community isiinately and inextricably
connected with the parallel identification with tbemmunal landholding.
Although, the community is central, it does not stitnte the entirety of
concern, the greater whole to which all socialarctis geared is society
and the universe combined. The whole consists whdi humans,
ancestors, deities, plants, animals or things drdwam temporary
conjunctions of different socio-cosmic combinatiofts this context the
Melanesian sees cyclical and not linear developriretiie universe and
cosmological relations - things do not improve é@mentally; rather
phenomena are regenerated, renewed or restoredyiclieal movement.
This is the motif suggested by the expressions downthe studies of
anthropologists (de Coppet 1981, 1990; Iteanu 1988pressed in such
phrases as “regeneration of total society”, “reretlieough time”, “life
giving death”, ."ronde des echange™, “circulatiowt “ritual system”.
Finally, one needs to appreciate the transformatmal reaction of
Melanesian culture and ideas, in light of the eachmment of Western
culture, including the introduction of Western isthial products and the
cash economy initiated with the introduction of rapn

A Philosophy of Renewal and Regeneration

Absent from Melanesian philosophy is the Arist@elconcern with an
ultimate purpose, end ¢elos,that is, that individuals, nature and society
develop towards an ultimate state of completionW@niduition. Instead of
the Western preference for lineal development vigtdefinite terminus,
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as we just said, there is a preference for seeyutjcal development.
According to this thinking, things and events astored, regenerated and
even repeated in recurring cycles of renewal. Thistude is most
famously symbolized in the “Kula Ring” trade of theobriand Islands, as
originally documented by Bronislav Malinowsky (1961The Kula Ring
system of exchange and transfer, as it exists antheg Trobriand
Islanders off the southeast coast of Papua Newedauinvolves two kinds
of articles, red shell necklaces and white sheficblets. These articles
follow a ceremonial pattern and trade route. Egple of article travels in
opposite directions around a roughly described ggadcal ring several
hundred miles in circumference. The participanésgermanent contractual
partners who only keep each item for a relativélyrstime before passing
it on to another partner from whom he/she receare®pposite article in
exchange. The items are not producer's capitahgbeéither consumable,
nor media of exchange outside the ceremonial sysfEhe ultimate
purpose of these partnerships is to effect a nétwbrelationships linking
many tribes for social and possible militate pugsdJltimately, there is
no point of' completion in this form of trade, aack article continues
indefinitely, endlessly returning to its place ofigin along the two
hundred-mile ring. Entirely absent are the usualstéte rationales for
commerce and trade, which have as their goals parsmrichment or
consumption. In contrast, the Kula ring tradedkely intended to renew
and restore social and community- relationshipguth repeating cycles
of trade for items which endow no permanent title.

Another interesting aspect of' this belief in cgalirenewal is found in
the beliefs surrounding ancestral devotion andré¢hern of the ancestors
(Weiner 1976). Melanesians believe that deatloighe end of individual
existence, but their concepts of the afterlife etifprofoundly from more
familiar Christian and Eastern views on survivateafdeath. Unlike
Christian thinking, which regards death as a teasiaf earthly existence
and a passage to other worldly existence, in Meslanethe human
personality does not die and leave the world to lldelsewhere in an
ontologically distinct afterlife, (such &teaven or Hell). At the same time,
Melanesians do not see this continuation as ‘reftuthe sensenvisioned
in the great Hindu and Buddhidtaditions. These Eastern religions
understand that the souls of humans continue oredr@rn aftethe death
of the body. According to the Eastern traditionave reborrinto different
bodies, and different social and living contextpeteling on past behavior
and the laws of karma'. Melanesians believe quite simply that the
ancestors never leave and go somewkdse; they continue to exist as a
presence in theommunity in which they were born. They do not sufi
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transformation in social and even existential cetsteOften the dead are
thought to live nearby maintainirywatchful presence over the affairs of
the community. Usually they are regarded as comto live in definite
spatial locations like nearby islandgalleys or proximate mountains.
Many Melanesiargroups continue to maintairspirit houses’in which
food is left to sustain the ancestors. In fact tlaeg thought to be a
recognized living presendkatplays an important role in the affairs of the
community; and according to this understanding, e of the
community must not exhibit behavjarhich displeases the ancestors, for
they may react and bring harm upon individuals gr@dcommunity. One
may conclude that these beliefs have importthical and ontological
implications. With respect to ethics, one seesdaheestors regarded as
having an important role in maintaining the custand ethical traditions
of the community through their perceived capaciysanctiondeviant
behavior. At the same time they are ontically pafrthe community,
because the community is believed to consist of paswell as living
members.

Wantokism

The character of Melanesian interpersonal relatisrizest understood
through the phenomenon of “wantokism'. "Wantokigfgrs to the mutual
duties and responsibilities that exist betweendhadividuals who share
the same language. "Wantok' is a Melanesian pifgiglish term which
refers to all those who share this language. Ciliely, they are called
‘wantoks'. (But as in all lexical matters, thisntelhas a shifting usage and
is often applied to individuals who come from tlaeng part of the country
or neighborhood.) Responsibilities for those wittiie wantok system can
be extremely demanding. Wantoks are always undavyheesponsibility
to help other wantoks in terms of providing foodeler and cash
(Mantovani 1987). Essentially, its strictures prége mutual sharing of
the advantages and benefits. To deny one's wastlgiave matter which
generates social repercussions which threaten qiate or standing
within the community. This brings us to the coswiew, which supports
and buttresses the wantok system of social redpititysi According to
Melanesian cosmology, the individual always findsgelf situated in a
web of relationships. These relationships congstamly of relationships
within the community, but also connections with estors, with other
communities and with the entire environment. Onestmmaintain the
proper attitude towards all these elements inclydome's ancestors.
Individuals are not free to execute their plansoating to chosen life
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styles; these linkages to ancestors, communaltimadi and the other
sentient and in sentient creatures, which make he énvironment,
circumscribe their activities. Because one musefcdly observe these
relationships, individuals find themselves subjectery strong restraints.
The principal source of constraint is, of courske tcommunity.
Community existence is central to the Melanesianthe point that life
itself is not conceivable outside one's commutgommunity is thought
to consist not simply of a particular aggregate individuals, but
individuals in a number of specified relationshipehe Melanesian
understands the community in terms of these relships and, according
to this understanding; these connections are seearty more importance
than the individuals who are so related.tAs community is thought to be
made up of theseelationships, the community and thus, life itseify be
disrupted or threatened if these relationships raptured. Clearly, the
community can sustain the loss of certain individint if theappropriate
relationships are not maintaindte community itself nay be destroyed and
with it all the individual members. Thus, Melanesian cosmokagyesses
itself in an implicit Melanesian axiology, one whifinds its basis in the
idea ofcommunity and whose ethical implications will §een to impose
severe restrictions on the ideas afitonomous and self-interested
behavior. Mantovani (1987), a cleric with extemsaxperience in the
Highlands of Papua New Guingaointed out that in the traditional clans
of the Highlands, individuals frequently put aside theimost personal
preferences (for examplanarriage preferences) in favor of decisions
which would be more advantageous to the group a&edcommunity.
Furthermore, Mantovani indicates that sitise community is the primary
valug the ethicalrules will respond to this primary value. In otheords,
what is considered bad behavior in termshef individual's actions is that
which hurts theecommunity. What does not hurt the communityé had
despite what the Western courts may say abouticheiaV guilt. Mantovani
mentions the case of somélagers in Chimbu Province who were not
much concerned about sorpetty crimes, which some younger members
were committing in another village, except thatstaa@rimes might affect
the safe travel of their own villagers who hadp#ss by that village. The
community thus responde what the individual does as it is seen to bring
harmupon the community. These Melaneséititudes contrast somewhat
with the Western culturattitudes, which have been concomitasith the
market economy and technological advance. Weskenkihg for over a
hundredyears has been dominated by liberal philosophychkvholds that
the function of the community and civil societytsafford the maximum
expressiorof individual freedom and autonomy. Liberals argkttarians
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from John Stuart Mill to Robert Nozick have oftexpeated this formula.
In traditional Melanesian society, however, theabkshed order of the
cosmos and the ultimate value of the community isgploemselves upon
the individual and there is little room for indivdl planning which does
not take account of the well being of the community

Emphasis upon individualism may well have engerdiecertain
blindness in Western under-standing of Melanesiattu@. Certain
anthropologists have remarked upon the impossibdit understanding
indigenous Melanesian culture through the Westéndividualistic'
paradigm, which pervades Western analysis. For plgmanthropologist
Daniel de Coppet (1981, 1990) has asserted thamodern approach to
society is exceptional in that it disregards sgcat an ultimate value, to
the benefit of a quite opposite and non-social @athe individual. He
argues that as the liberal ideology values nothiegond the individual,
the continuous move towards its expanding freedimseredits society as a
value and makes understanding society even mofieultif De Coppet
contrasts individualistic societies, like thosetbé Western world with,
what he calls, holistic societies like the Melaaesisocieties in which the
primary value is society-itself. Furthermore, tledigious dimensions of
Melanesian culture have worked to maintain the logioal continuity and
identity of the Melanesian community. Animism ahe tvarious forms of
ancestral worship we associate with traditional avekian life, for
example, have and had a local topology which, the land base itself,
maintains the identity of communities and clansrotime and given
space. It is noteworthy that various forms of asimiand a topology of
local spirits also characterized the life of pagae-Christian Europe.
When Christianity replaced these spiritual reaitigth an exclusive focus
upon the one universal Summum Bonum embodied ithitee persons of
the Trinity, responsibilities to those spirits agdds, who traditionally
maintained the well-being of the community wereréty lost. It is
arguable that this only served to vitiate and undiee an original
profound sense of community.

The most significant attempt to articulate formalMelanesian
philosophy was made in the1980s by the leading éaveynd Papua New
Guinean politician, the late Bernard Narokobi (1988ho produced a
controversial work entitledrhe Melanesian Way.Narokobi sought to
develop the ideas of a Melanesian ethic based operation and mutual
support. He contrasted this perspective with tliévidualism of the West,
and argued for the integration of customary law Bietinesian ways with
the Western law and Western practices, rather shdsuming the former
under the latter. However, with some truth manytiagi have seen
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Narokobi's work as simply a distillation of nostalgearnings, rather than
a system which successfully integrates the modesstévn social and
philosophical ideas within the ideological traditsoof Melanesia.

Cargo Cults

Modern property issues in Papua New Guinea caneotitirely
understood without some reference to Melanesiamgtcaults”. The
‘cargo cults' represented a singular response eofMblanesians to the
arrival of the “white man' and the products of duvanced technology. It
is worthwhile to examine the beliefs and ideas Whamimated these
movements in order to gain an insight into the tsigf changes in
contemporary Melanesian approaches to developmmhtpeoperty. An
important component of cargo cult thinking was Iledief that the modern
products and the cargo, which the "white man' prsezk had been sent by
the ancestors, and intended for the indigenous Ipedhe majority of
these cults believed either that cargo had beencepted and taken by the
white man or that indeed the white men were in féet returning
ancestors bringing gifts, intended for the indigemMelanesians. Because
the white man continued to hold and control thesedgpcts the
preponderant view was that the white man had ptedethe Melanesians
from receiving their gifts.

These cults were highly ritualistic. P.M. Worslg®75) summarized
these events in the following terms. First, themswhe adoption of new
rituals - based on the behavior of the whites -eaimat the control and
acquisition of these modern goods and gadgetsyéndius people came to
regard the behavior of the whites as ritual behlawiith a magical
connection to the arrival of the desired cargo. ddethe Melanesians
imitated the behavior of the whites, dressing instem clothing,
scribbling notations on hits of paper and passhem around. Second,
there was a desertion of traditional ways and lalgoractivities in
expectation of the arrival of the desired cargosoksated with the latter
were millenarian views, which carried expectatiofithe birth of a new
age of peace and prosperity. But ultimately, theirdd cargo never
arrived, and the cultists reasoned that they hadoyenaster the rituals
properly.

Among the movements best known to students of Mslanare the
“Taro Cults” of New Guinea, the “Vailala Madnesd"Rapua, the “Naked
Cult” of Espiritu Santo, the “John From Movemenf’tbe New Hebrides
(Vanuatu) and the “Tuka Cult” of Fiji. What is imgant about this
phenomenon, in terms of contemporary political-aba@ality, is that these



14 Chapter One

cults produced a new type of leadership, one whgyseninent figures
claimed charismatic magical powers which promiséeéathy share of the
white man's “cargo' for the leader and his follavétans Martin-Schoell,
writing in the Papua New Guindadependen{23 October 1998), notes
that many of the first Papua New Guinean parliaamgsrs came from
cargo cults or were even their leaders.(Papua Neawnda became
independent in 1975.)The implication to be drawthat the leadership of
these first parliamentarians was built upon a p®fce that these
individuals possessed special abilities to acquast amounts of cargo and
distribute it to their followers. For example, Fcén Koimanrea, the
former Governor of East New Britain Province of BafNew Guinea, was
a former cargo cult leader for many years, whor laiened his followers
to commercial enterprise and subsequently builtows political career
from the same following and thereby rose to be weptul figure in
national politics.

Cargo Cult Thinking in the Late Twentieth
and Twenty First Century

In the nineteen nineties the cargo cult mentakemerged in the so
pyramid schemes that swept through Papua New GuiReaminent
among these schemes were the so called “money aaid™U-Vistract”
schemes. Money rain by its very name conveys thi&irgl image
evocative of the cargo cult mentality as money am@lth are seen as
descending from the heavens, rather than monetgnesentatives of the
mundane end products of human labor and produgtilfit fact money
rain was linked with Pentecostal groups, such asAtsembly of God,
that promoted the religious belief that increastdms were rewards from
God. An associated idea held that the link betwaresperity and religious
belief would result in the transfer of wealth frahe non-religious to the
religious. As is widely known, the success of agmyid scheme is based
on a strategy whereby early contributors receiviatid returns drawn
from the funds of the later contributors. It is pigna zero sum game
which redistributes wealth. The issue is always fowexplain the losses
to the later contributors. Here religious belieteza the stage afeus ex
machina those who do not profit or do not even get tiheimey back are
religiously unworthy.

Pyramid schemes also became interlinked with palitmovements
and alternative governance. Noah Musingku, thatoreof U-Vistract, a
pyramid scheme, was originally based in Papua Neinéa'’s capital Port
Moresby. U-Vistract became inoperative in the [E®80s. In 2002, Noah
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Musingku went to Bougainville seeking Francis Ormmatstection to evade
police arrest and threats from unpaid investonsgd&008).

Ona had headed the Bougainville Revolutionary Armgiich fought
the Papua New Guinea government between 1988 @fldittl ran Radio
Free Bougainville. In 2002 the Papua New Guineanme@ument and the
breakaway province of Bougainville managed to reertheir differences
through the Bougainville Peace Accord and the wmeatof the
Autonomous Government of Bougainville (AGB). In tlsame year
Musingku was instrumental in setting up the (seléldred) Republic of
Mekamui, with Ona crowned as the king. Mekamuihie indigenous
name for Bougainville and means "Holy Land". Thev&wmment of
Mekamui was set up as an alternative and rivah&o AGB. During this
period Musingku continued to operate his U-Vistracheme and many
Bougainvilleans contributed and lost money. Iaieged that 1 million
US dollars were lost or unaccounted for in the aasi transactions
involving U-Vistract on Bougainville. After a digeeement with Ona in
late 2004, Musingku established himself in Tonsonthwest Bougainville,
and encouraged armed Mekamui Defense Force (MDBglgefrom
various parts of Bougainville to provide security him. From late 2005,
10 former soldiers from Fiji joined him, providinigasic military and
security training to young males in the area arotindu, which sparked
fears of a possible coup against the AGB. Insecinireased in south and
southwest Bougainville as armed rebels supportingibgku reportedly
became involved in robberies and mounted roadbloogesing levies on
motor vehicles.

It has been asserted that pyramid schemes areartadfithe cargo cult
mentality but represent alternative economies amth$ of governance
with a basis in Christian religious movements (Bain Cox and Regan
2008). However it is significant that one of tHdey Bougainville ladies
stood up at a conference at the Australian Natidswailversity on the
subject of Mekamui and demanded to know where tileons subscribed
to U-Vistract had gon&. She unequivocally stated that the money had
been sent by the ancestors to the Bougainville lpeapd demanded an
explanation as to where it was now.

! Seminar presentation from Nick Bainton, John Cuat Anthony Regan, July 17,
2008, Parallel States, Parallel Economies: Legityrend Prosperity in Melanesia,
presented at the Australian National University.
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A Contrasting Libertarian Perspective

In 1974 Robert Nozick published his hugely infliahbook Anarchy,
State and Utopialn it he defends the somewhat extreme libertasian
individualistic view of property entitlements. Healiculed the welfarist
approach stating that such views would appeargarcepersonal property
as though it has descended as manna from skiegck&0£1974) point is
that the multifarious phenomena to which we attawdperty rights don’t
descend unclaimed from the sky awaiting the impmsitof some
distributive system. These phenomena come intowbdd with rights
already attached. Welfarist theories, he claimsyydeistorical realities
through programs of re-distribution that ignoretdigal entitlements
based either on just principles of original acdigsi or free and just
transfers of owned holdings. However, Melanesieoties of entitlement
succeed in both regarding property and wealth ammaescending from
the skies, literally from airplaneddlug, but descending with rights
already attached as this property has been semttfie ancestors through
free transfer to their rightful recipients the Madgian people.
Unfortunately the smooth passage to the rightfulefieiaries has been
interrupted by a race of interlopers, the white mdm have wrongfully
taken possession.

Nozick’s vision in some respects projects the usideding of the
capitalist market economy - the material worldiwihg human productivity
through which human products (cargo) are originetlyated and acquired
and subsequently transferred on the free markdt @onsequences that
result in the enrichment of some and ineluctabéyrilative deprivation of
others. Although Nozick avoids the claim that tthistribution is based on
merit, his examples appear to indicate that maiirigi a system of
unimpeded free transfers inevitably rewards thentald. Although in
reality we know forced transfers and acquisitioawfd and real estate by
occupation and conquest has and does frequentlyr,obat in many
respects Westerners appear to view this as exoaptipreferring to see
Nozick's model as a flawed but largely represemtatpicture of the
reality. The success of Nozick's booknarchy State, and Utopiacan
perhaps be attributed to the fact that it doesideoa moral defence of the
inequalities in wealth distribution that are thevitable consequences of
the capitalist system.

But ultimately one might ask oneself which expléoabf differences
in distribution is the more convincing. Is wealtistdbution and inequality
better explained by acts of individual free choibetween living
individuals, which reward the talented or by ggent from the ancestors
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that mostly fail to reach their intended recipiént§o some extend the
distribution of wealth remains somewhat of a myger.Nozick's
description of the market and individual entitlernendisarmingly simple
— goods are originally acquired through some asdypneductive activity
(although Nozick remained coy about the exact fples involved) and
then are freely exchanged with other individualst Example, | craft an
ornate chair which | now own and trade with youdosack of apples. But
in capitalist society much intervenes between ttefproduction and the
act of transfer. In the world of capital, money mpas everything. Aside
from the production and exchange market of tangielms, there is also
the mysterious and arcane world of the money marnkbich includes
collateralized and non collateralized loans, chatte real estate mortgages,
securities and bonds not to mention “collateralidetht obligations" and
“credit default swaps" etc. with their attendantrke#s including the
currency market itself.  With these different lesy@f complexity and
despite the science of economics we still canndiredyn explain why
certain individuals and even classes of individyadssess wealth while
other individuals and classes appear to be irredbgnimpoverished.

Although economists have sought to base the geoeranhd transfer
of wealth on models of rational behaviour, muchtleé human race
apparently continues to believe that generatingtiveand money involves
some elusive magic or virtual alchemy. We may wefjard as comical
the idea of indigenous Melanesians dressing asrdlisis and passing
around bits of paper hoping this will stimulate #reival of great wealth.
On the other hand, is this so profoundly differéoin the behaviour of
highly paid American financiers and bankers whajed imaginary sums
on pieces of paper and passed them around witthdpe of generating
great wealth? As we now know from the credit srizf 2008 the values
placed on securities backed by sub prime mortgages largely works of
the imagination. The rituals were followed, piecégpaper were passed
around, but instead of great wealth arriving, gkistem imploded, and as
in some great pyramid scheme those at the endeaftthin of transactions
found themselves holding worthless pieces of pdpercomputer print
outs) inscribed with extraordinary promises foagimary sums of money.
The people involved were not uneducated Melanesiaith little
understanding of market fundamentals, they werehlhigtrained
individuals who had read Adam Smith, John Maynaeyrkes and Milton
Friedman. But in the end they succumbed to the afemagic, the so-
called magic of the market that would transformsdrmto gold simply by
the act of writing numbers on pieces of paper amgpgrly following the
rituals of trade and exchange.
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Ultimately John Rawls (1971), whose idea of justices rejected by
Nozick, may have been right, that is, possessiorwedlth, based on
inheritance, talent, favourable genetic makeupllisnarely inscribed in
the great lottery of chance and there are no ipliee of justice or fairness
that can be used to defend the distribution. Theidk@an tries to explain
wealth distribution through principles of justicénife the Melanesian sees
injustice but ultimately Rawls may have held thestmealistic view. But
leaving aside issues of justice and injustice ome certainly argue that
there exist factors that allow populations to gaid even lose wealth,
although the distribution of individual wealth witha given population
may not be susceptible to predictive laws. .

This work therefore seeks to get back to basic&wmeans the actual
generation of wealth through the productivity ofble items and market
efficiency rather than economic activity grounded for example, the
exchange and sale of financial instruments. In rotherds we are not
particularly interested in the possibilities of Whageneration based either
on the wizardry of financiers or the magical lagesf the ancestors. In
Papua New Guinea with its still relatively sparsgpulation the principal
resource is land. For millennia before first cohtdlelanesians maintained
traditions involving rights and the managementasfd. However in the
twenty first century Papua New Guinea has assuheetegal and political
system of a modern Western state. The inheritedl legstem claims to
give effect to customary traditions. The followingrk is devoted to the
subject of property rights and it focuses on custgntand tenure issues in
Papua New Guinea and the legislation that allegesllgports such
traditions. We consider whether current conditigvith respect to land
tenure and property actually promote the necessaogluctivity and
development that enhance the generation of matesalth and higher
levels of welfare. We have discussed the Melanesaago cults and their
views on the generation and distribution of propemd wealth, views,
which are fundamentally different from those of \tées capitalist society.
The Melanesian view, as we have seen, includesigueiy spiritual
approach to materialism and the acquisition of theal a spiritualism,
which can involve both relations with the ancestamsd Christian
Pentecostal views. Western capitalist econonifigs;operly managed,
and despite obvious flaws, have been economicatigessful.

As we will see in the following chapters, Papua N6&winea has
attempted to modernize by allegedly still maintagncustomary forms of
social interaction, including the traditional rédeis to property and land
tenure. We will attempt to determine if these omsh@ structures really
embody traditional customary practice and moreayeestion whether
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these structures are designed to generate theedesaalth. Indeed as we
will point out, there is a cargo cult mentality vitespect to land and land
tenure that refuses to criticize the atavisticdfefat land must be owned
and managed communally. At the same time themmiginual demand
that land be mobilized and structures be reforrbet frequently with the
rider that this must be done through traditionalysva In the following
chapter we tackle the fundamental issues as tohehétaditional forms of
land tenure were really communal rather than imtdisd.

Conclusion

This first chapter has offered a historical per§pecconcentrating on
the sociological, religious and philosophical backmd from which
Melanesian culture has developed from pre-contdcbugh to its
contemporary engagement with Western civilizatidn. this chapter we
explored the traditional Melanesian religious ammqgsophical approach
to the cosmos, human mortality, community, landj #ime products of
industrialization. Accordingly we discussed a psdphy of cyclical
development and regeneration, an axiology basemmunity obligations
and relationships with ancestors, including tradil attachments to the
community land base. Finally we have emphasizesl ¢hrgo cult
mentality that has coloured interactions with botbdern capitalism and
Western religious belief.






CHAPTERTWO

HISTORICAL PERSPECTIVE
ON PAPUA NEW GUINEA LAND TENURE

A number of years ago Mark Sagoff (2000), the wethwn American
environmental ethicist, argued a case for envirartaleprotection that
denied the widely held utilitarian argument tha Hctivities of industrial
nations were depleting natural resources and thédisenergy supplies.
Sagoff pointed to alternative technological advanand enhanced
efficiency as future solutions to any perceivedsisriin energy and
resources. Sagoff's controversial piece soughtotovince us that nature
should be protected because of the inherent vaseeibad to it, not
because of a perceived relation to human utility @conomic welfare.

At the same time Sagoff took aim at another familibelief given
expression in so called “development theory”, awibat sees developed
countries exploiting the developing nations by conisg a disproportionate
share of natural resources sourced from develogimgntries. Using
statistics from the World Resources Institute helemsized that most of
the resources consumed in the United States amedoomestic sources. In
fact, he says, throughout the 1980’s the UniteteStand Canada were the
leading exporters of raw materials. Moreover, tatesl, the share of the
raw materials used in the North that it buys frdra South stands at a
thirty year low and continues to decline.

For Sagoff, third or developing world poverty cahr® explained
through international relationships of exploitatidhe causes of poverty
he claimed are to be found in confrontations wittraictable entrenched
land tenure systems and lack of infrastructure tihemies access to
markets, education or employment. These remarks paicularly
appropriate in the postcolonial era. Many of thatpolonial developing
countries in the South Pacific and Sub-Sahara afraze currently
suffering declines in infrastructure and economimsperity while
struggling with traditional customary systems ohdatenure. In this
chapter | want to consider the role of custom aditional land tenure
systems of the developing South Pacific.
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It is frequently alleged that public policy and igtion for emerging
nation states need to be tailored to the cultuoatext of their subjects.
Constitutions may even prescribe, as does Papua @eiwea’s that
national development proceeds according to existingjal, political and
economic forms. This has led in some cases to aphass on local
customs and traditions in the creation of publitigyo— and in juridical
matters, legislation that provides for the applama of custom over a
range of issues in which the law is silent. Thisspecially the case in the
Melanesian states of the Western South Pacificu®apew Guinea and
the Solomon Islands. However, custom has also egaskitself elsewhere
in the developing economies of Africa as has hapgen the land tenure
systems of Uganda and Kenya.

The Papua New Guinean Constitution adopted asianahtgoal the
principle that development should be achieved pilgnghrough the use
of Papua New Guinean forms of social political aedonomic
organization. It holds that villages and commusitghould remain as
viable units of society and includes, inter aligiugdeline that :

“... [L]and policy should be an evolution from a cmistary base and not
on a sweeping agrarian revolution or total tramsftion of society”
(James 1985, 50).

Transformation Policy of the 1960s

However, before independence Papua New Guinea olmsving a
very different path under the Australian colonidhanistration. The so-
called ‘transformation policy’ that was adopted Mlge Australian
Administration in the 1960s involved the substiuati of individual
registered titles (freeholds) for the existing ttiatal forms of land-
holding, and the replacement of customary law bglEh real property
law (James 1984, 45). The more specific commitménttuded: the
introduction of a single system of land-holding @hivas regulated by the
central government and administered by the Depatnad Lands,
providing for secured, individual, registered stléollowing the pattern of
the Australian system. This meant retention of laigtits, as subject to
native custom, but only until taken out of custaither by acquisition by
the Administration, or by a process of conversibtitte to an individual,
registered title. Acquisition or conversion of ditlwould involve
compensation in respect of the extinction of rightdd under native
custom.

Believing that the traditional system prevented #eguisition and
utilization of land by potential enterprising famsg the colonial



