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PREFACE

This book is an edited version of the author’'s Rh&sis and basically the
result of four years of studying at the Universifyl eicester.

This book provides a critical evaluation of thetstary framework for the
co-ownership regulations in Turkish law and it amiqts the Turkish
jurists with the existence of trust of land of Begllaw. It is posited upon
the argument that solutions to the problems obskeirvéhe administration
and enjoyment of co-owned properties in Turkish laay be overcome
by the introduction of a new institution, which iisspired by the trust
mechanism of English law. This entails the exisflngkish regulation for
the management of the co-owned properties outdat@deasonably
complex, and extremely artificial with some assuomns.

After successfully establishing that the Turkishsteyn is currently
inadequate to provide an efficient system, thiskqmovides the indications
for a solution. Having been aware of the limitafasf the Turkish legal
system and the restricted possibility of the dineateption of trust, this
book examines to what extent the current instingim Turkish law would
replace the functions of trust in the context ofogmership. This
examination results in searching for a new systent & concluded that
any of the trust-like devices in the current Tunkisaw could not
effectively and comprehensively serve the purpdses English trust
does.

Therefore, this book suggests that a new mechanisspired by the
English trust of land, would provide the requirecamanisms for an
efficient managerial system for co-owned propertieRather than
asserting to solely focus on a comprehensive nestesy this book
discusses the possible solutions and urges funtkegarch about the
matter. Hence, the so-called alien system, trusamd, and its capability
to provide an alternative but efficient and produetsolution to the
managerial problems of the co-owned properties,ldvbe made familiar
with the Turkish jurists.

—Dr.Eylem Apaydin
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CHAPTERONE

THE NATURE OF THEPROBLEM,
THE METHOD AND THE SCOPE

A. Introduction; the Nature of the Problem
1. Aim

“Co-ownership is the term used to describe the fofrewnership in
which two or more persons are simultaneously edtith possession to an
interest or interests in the same asset$iat is how Gray & Gray define
co-ownership. Simply, there must be four componémtso-ownership:
ownership, property, two or more persons, and gameity of the
interests. Hence, co-ownership simply is thatd' or more people own a
property simultaneously.”

Throughout this thesis, it will be shown how thisigle structure can
cause serious problems, and how different legaésystry to regulate this
concept to provide the optimum benefit for the eaers.

In general, the customary type of ownership of epprty is sole
ownership that is a property being owned by a simmgrson or entit§.
However, as a consequence of legal regulations,fané&conomic and
social reasons it is not unusual that some pragedie owned by two or
more persons. Such circumstances have forced l&kennto regulate co-
ownership, where a property is simultaneously owhgdtwo or more
persons. In sole ownership of a property, this prigpis owned, managed
and used by the sole owner. The sole owner canresg,sell, mortgage

! Gray, K. & Gray, S. FElements of Land La@s" edn Oxford University Press,
New York, 2009) 913

2 MacKenzie, J.& Phillips, M. Textbook on Land Lawl2" edn Oxford
University Press, New York, 2008) 295 “at one tithe normal pattern of land
ownership in Britain was that the estate in lanadless it was a large property
subject to a complex settlement, was vested in merson as sole beneficial
owner.”
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and pledge his/her property independently withaaitigg the approval of
a third party.

What happens if a property is owned by two or njoeesons at the
same time? Indeed, is it possible? It is observed all western legal
systems allow people to own a property togethehatsame timé.Co-
ownership is a recognized way of holding interésta property by more
than one person together at the same time undberThuokish and English
law. In these systems the right to manage andsudé/ided between the
co-owners where the property is subject to co-oslmipr Even the phrase
of ‘division of rights and obligations’ implies thgossibility of disputes
between the co-owners where there are two or mawsops and
ownership of a single property, which, in many sase designed for the
use of one person. Hence, it is not hypotheticalaon that co-ownership
itself is a naturally problematic structure. Acdogly, while recognizing
co-ownership, these legal systems have introduced managemeteinsys
to handle these problems. In English law, all caiedv lands are held
subject to trust of lantiand trustees of this trust of land are empoweved t
manage co-owned property as absolute ownersalsimple and effective
system® On the other hand, the Turkish system has adoptedry
complicated approach. First, it recognizes two $ypeco-ownership and
provides two sets of rules for each type. Moreoiegne of these types of
co-ownership, it categorises the administrativekdafor the decision
making process in the management of co-owned pliepelinto three
categories and requires different quorums for ezstkgory’ As will be
shown in this thesis, the current Turkish co-owhgrgegulation is not
able to provide an efficient system for the manag@nof co-owned
properties.

The primary aim of this thesis is to identify reresdto the problems
arising from the inadequacies of the Turkish legpgdtem vis-a-vis the
management and use of co-owned properties by dgaaicomparison

3 See <http://www.britannica.com/EBchecked/topicB@Zco-ownership>

(visited in May 2007)

*In English law, there are two types of co-owngrsfoint tenancy and tenancy in
common. In Turkish law also there are two types@wnership; co-ownership

by shares and co-ownership in common.

5 Trusts of Land and Appointment of Trustees ActBLBLATA) s.1

5 This assertion is about the management of co-ovpmegderties. On the other

hand, English law has its own co-ownership problmnout the acquisition of

interest in a property. However, this is not theuf of this thesis as it is especially
centred on the managerial problems.

" Turkish Civil Code (TCC) Articles 688-703
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with the English regulation of co-ownership. Thigegis proposes that a
new system be introduced into Turkish law in aerafit to regulate the
management and use of co-owned properties, widnaete to the English
experience via the trust of land, which has manaigedninimise the
disputes arising from co-ownership.

2. Empirical Evidence and Statistics

Before explaining the elements and consequencekeof urkish
co-ownership regulation, it is worth noting someawanership statistics.
Statistical data proves that co-ownership and edl@roblems are two of
the most important judicial matters that the codurts have to deal with
in Turkey. In accordance with the government diatisprovided by the
Ministry of Justice, in 2004, there were 22,423sdistions of co-
ownership cases and 41,252 plaintiffs and 142,18fendlants were
involved. The average number of co-owners in thedrywas slightly
above 8 co-owner522,869 dissolution of co-ownership suits weredfiie
2005? These statistics show that these 22,869 actions breught by the
44,044 plaintiffs against 136,533 defendants. hea-ownership case an
average of 8 co-owners were involV8dHowever, some co-ownership
cases include a couple of co-owners, whilst ottmeay include tens or
even hundreds of co-owners. More recent figures 2807 show 20,713
dissolutions of co-co-ownership suits were filed2B07 including 37,460
plaintiffs and 136,220 defendarifsThe average number of co-owners
was 8.6 in 2007. In 2006, 19,459 dissolutions octaamwnership suits
were filed in 2006, which includes 35,306 plairgifand 130,530
defendants. The average number of co-owners in R0®&*

8 The website of Turkish Ministry of Justice at: gght’www.adli-sicil.gov.tr/
istatistikler/1996/hukuk_pdf/hukuk_web/2004ahld.H¥Mvisited on 10.05.2007)
® The website of Turkish Ministry of Justice
<http://www.adli-sicil.gov.tr/istatistikler/huké.ht> (visited on 10.05.2007).

19 The website of Turkish Ministry of Justice

<http://www.adli-
sicil.gov.tr/istatistikler/1996/hukuk_pdf/hukuk_w@B05ahld.HTM> (visited on
10.05.2007). It is not possible to get the exapirks to determine what percentages
of cases include co-ownership disputes. Howevemitation of co-ownership
cases constitutes distinctively the highest portibtihe property cases.

1 The website of Turkish Ministry of Justice <httpww.adli-sicil.gov.tr/ISTAT
ISTIKLER/1996/hukuk_pdf/hukuk_web/HUKUKMAHACILANHASMLITURK
07W.pdf> (visited in June 2009)

12 The website of Turkish Ministry of Justice
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As seen, with the approximately 9 co-owners invdlireco-ownership
relationship became difficult and the co-ownersemeot able to continue
their relationship. Moreover, whilst almost 200,00€ople argued about
the dissolution of co-ownership, there is no stigh$ data showing the
current number of properties subject to co-owngrsHiowever, it is not
unrealistic to suggest that a large number of peapé involved in co-
ownership relationships in Turkey.

The statistics confirm that each year more than,d@ED people in
Turkey are involved in termination of a co-ownepslaiw suit by applications
for partition or sale of the property, either betwehe co-owners or public
auction. These figures establish that co-ownershipa serious legal
problem in Turkey. They also support the argunadrihis thesis that the
Turkish regulation of co-ownership is inadequatéeirms of management
and use of co-owned properties to provide for fifecéve continuation of
co-ownership.

On the other hand, the judicial statistics in Endla@o not specifically
mention or indicate the average number of co-owoEesland participating
in legal actions. Nonetheless, it may be helpfuldemonstrate some
figures, which may be related to co-ownership andttof land. Initially,
the number of cases about disputes regarding trst property at the
Chancery Division of High Court in England is 132808 where the total
number of cases is 3779Even the number of continuous probate actions
and inheritance (provision for dependants) are @dttee cases including
disputes related to a trust will be 199, about F%he total cases. There
are 464 applications for orders appointing new tées in 2008 in
accordance with Trustees Act 1925 and TLATA 1996 Gourt of
Protection. This is just over 2% of the total apations (22,583) made to
Court of Protection in 2008. These figures help to conclude that disputes
about trust of land and land co-ownership do noistitute the same level
of work at the courts in England.

3. Shortcomings of the Turkish Co-owner ship Regulation

As the above statistics show that the disputesmfi®m co-ownership
constitutes a remarkable amount of workload of ¢bearts in Turkey.

<http://www.adli-sicil.gov.tr/ISTATISTIKLER/1996/hkuk_pdf/hukuk_weh/2006
acilan.HTM> (visited in June 2009)

13 http://www.official-documents.gov.uk/document/cni#®&97/7697.pdf  (visited
in March 2010) p.37

14 http://mww.official-documents.gov.uk/document/cni#®&97/7697.pdf  (visited
in March 2010) p.169
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There appears to be six primary reasons for thih limount of legal
actions. It can be listed as a) not elaborate tamdwnership regulation b)
unlimited numbers of co-owners c) statutorily comspty co-ownership
cases d) inheritance rules e) complexity and inatemre of the
management system f) not providing alternative wispesolutions.

Firstly, The Turkish Civil Code (hereinafter TCCashprovided two
different set of rule to govern the sole ownersbfipeal properties and
the sole ownership of chatt&lsVhereas, Turkish law makers have not
held land co-ownership and chattel co-ownershiditierent rules'’ It is
observed that Turkish Civil Code provides one comnset of rules
concerning co-ownership of both real properties amhttels.It is
interesting that the law-makers regard land owriprak a specific matter,
which cannot be held subject to the same ruleh@<ghattels. However,
they have held the chattel co-ownership and landweership subject to
the same rules. The Turkish Civil Code, Article86®3, has preferred to
introduce a unified set of rules on co-ownershipjclv cover chattel co-
ownership and real property co-ownership at theeséime. It did not
particularly devote a section to cover the landemership. In addition to
these common rules, the Code provides some spegléis for each type
of co-ownership separately where appropriate. Hawemany times the
Code is inadequate in setting the provisions to tmée specific
requirements of the real estate co-ownership. fgiance, TCC Art. 693/
provides the same rule on use of a co-owned prppéréether it is a land
or a chattel, but it is obvious that land and it& Unas aspects differing
from the chattels, especially regarding the useambwned property. On
the other hand, English law provides a dedicated regulating the
management of co-owned lands itself. Even this @agr shows how
important English law regards the land co-ownershis will be
concluded later on in this thesis, Turkish law adBould introduce a new
regulation to cover the management of co-owned.land

Secondly, Turkish law does not limit the numbecofowners of a co-
owned property, who have a right to participatemanagement of the
property. The number of co-owners can theoreticadlyge from two to
infinity. This structure not surprisingly leadsa@dministrative problems in
co-ownership in Turkish law, especially concerrimg complex management
system.

As can be seen by the aforementioned statistieemetership cases in
Turkey include an average of 8 co-owners. Therdvaoemain reasons for

15TCC Articles 704-761
18 TCC Articles 762-778
7 TCC Articles 688-703
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this high number of co-owners in a co-ownershigtiehship in Turkish
law. Firstly, in accordance with TCC Art. 688/, share of a co-owned
property, which is subject to co-ownership by skaman be sold to the
other co-owners and third parties. In line with.888/Ill, a co-owner can
sell his/her entire share, and moreover he/shesetm portion of it. This
power of the co-owners may theoretically lead tmawnership by shares
with many co-owners. A real life exampleshows that a share in a co-
owned property, which has been owned by 12 co-osyream be sold to
another 12 persons with different proportions.

Secondly, this problem is compounded by the conapylsco-
ownership situations, which have been imposed &ysthtutory regulation
in specific circumstances. The most important @&seh circumstances is
“inheritance partnership*® The Turkish Civil Code Article 640/II states
that “The heirs areo-owners in commoaf the property forming part of
the estate and deal with it jointly, subject to tights of representation
and administration conferred by agreement or by’léuticle 640/11 has a
vital effect on co-ownership. As such, this articléhe source of many co-
ownership disputes in Turkish law. Imagine the dffef a rule which
convene that the death of each person who owneglgoroperty would
result in a land co-ownership c&e.

On the other hand, effects of this article are woesl with the
provisions on the compulsory inheritance sharesSTGZ Art. 506. The
compulsory shares of the successors in Turkishritalmee law in turn
inevitably increase the number of the co-ownergdrownership cases.
After listing the legal heirs of a deceased pefSohCC Article 5062
guarantees a portion of the estate as the rightsffepring, father and
mother, brother and sister and surviving spouseofting to this, a) the
reserved portion and legal inheritance right ofspfing is 1/2 b) the
reserved portion of inheritance for father and raotis 1/4 c) The legal
inheritance right for every brother and sister/B d) the surviving spouse

18 As mentioned in the legal discussion forum at:
<http://www.hukuk.gen.tr/sorular/cevaplar.asp?q1i880&soran=gedikli>

(visited on 12.06.2007) A person investigates itcha sell his 1/12 share in a co-
owned property, which he has recently bought witbtlaer 11 persons. (visited on
12.06.2007)

19 The other circumstances are mentioned in the secloapter of this thesis.
2TCC Art.640

2LTCC Articles 495-501

22 The reserved portion in the law of successiorerely reduced by the new TCC
2002, in order to extend the freedom to dispogeaperty left by the deceased.
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shares inheritance with children or mother andefigtthe reserved portion
is all of the legal inheritance whilst in all otheases it is 3/4.

A person in Turkish law is free to make testamentiispositions in
preparation of a will within the limits set by ti@vil Code. Consider the
scenario that two friends purchased a piece of laitld equal shares for
investment purposes and became co-owners of theegyo After a year,
one of them sold his share to other two personssintie other original
co-owner had not used his/her right of pre-emptionpurchase this
share?® Moreover, the other co-owner, who had a wife asuat thildren,
dies and makes a will leaving his share (1/2) & phoperty to his two
beloved friends. By virtue of Article 506, all dfa children and the wife,
even though nothing was expressly left to themhaawill, would have a
reserved inheritance portion in the property. Tkeedsed’s share would
be appropriated by these two friends, with the widod four children in
co-ownership in common without shares even thowgih @f them had an
inheritance portioA? When the partition of the succession or conversion
of co-ownership in common into co-ownership byrekdakes place, each
of the children would have 9.75 per cent, the wideawuld have 25 per
cent, and each of the friends will have 18.75 pant ©f the deceased’s
share, which is 1/2 in co-owned property. Accortiinghe property is
now owned by the two persons who bought sharesfotirechildren, the
widow and the two friends of the deceased co-owhkee. total number of
co-owners is 9 in this case. The number of the wness has increased
dramatically by two simple legal affairs. This sagno can easily be taken
further. Now, each of these co-owners is empowéreghrticipate in the
management of co-owned property and entitled toiuses well. This
example demonstrates the extent of the problenurkigh law.

By virtue of Art.640/Il, every property which lefo successors by a
will or intestacy is owned by the heirs in co-owsteép in commoripso
jure. Hence, these heirs are required to act unanimaghgerning the
management of the properties included in the deckssestateuntil a
partition of the succession takes place or co-oghiprin common is
converted to co-ownership by shafésin 2005 statistic&® 348,078

2 Each co-owner by share has a legal pre-emptidn tigbuy the share where it is
sold to a third person. TCC Art.732

2 |n accordance with TCC Art.640/1l

% Once co-ownership in common is established, aesscc can claim co-
ownership in common in inherited properties to beverted into co-ownership by
shares (TCC Art.644/1)

% gstatistics by Ministry of Justice <http://www.adicil.gov.triistatistikler/
huk6.htm> (visited on 12.06.2007) It is not possitdl get the exact figures on how
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persons made an application to the courts to gettificate of inheritance;
this constitutes 23.8 per cent of the total leggissthat were taken to the
civil court in that year. Although it is not poskitio get the exact figures
on how many of these cases included land, it isumogalistic to assume
that many of them would include one.

The situation gets worse where a co-owned propsrowned by co-
owners in co-ownership by shares and co-ownershipommon at the
same time. This is possible under the current Barkegislation. For
instance, where a share in a property, which igestitto co-ownership by
shares, is left to the deceased’s heirs, this dkarened by co-ownership
in common. All the heirs are required to unanimpusiake decisions
regarding the share. However, the whole propertylavstill be subject to
the management rules of co-ownership by shares.cdiea detailed
discussion of the management rules governing coecstip under
Turkish law is provided in the second chapter &f thesis.

The main problem in Turkish law as regards co-owhigr is the
management system of co-owned properties. Initidhis thesis argues
that the rules on the management and use of codwvaneperties in
Turkish regulation are complex, burdensome anddqadte to provide an
efficient management system. TCC regulates two skifdco-ownership;
payli mulkiyet(co-ownership by shares) aatbirligi halinde mulkiyet(co-
ownership in commorf. The primary difference between these two types
of co-ownerships is that under the former eachwoes has an undivided
share in the property, but under the rules for woership in common, co-
owners do not hold distinct shares. The detailefdrination on the
statutory rules on co-ownership in Turkish law Wid given in the second
chapter of this thesis, which also includes a dismn of English co-
ownership rules as a comparison.

The other shortcoming of TCC is that it introduckfferent rules on
management and use of co-owned properties accotditite type of co-
ownership in particular depending upon whetherehgrco-ownership by
shares or co-ownership in common. TCC also proviftesdifferent
majorities of the number of co-owners and share®riter to take a
decision concerning a property which is subjectctdownership by
shares® The Code provides a list of administrative worksl alivides
them into three categories: a) ordinary managertesks b) important
management tasks and c) fundamental managemest tdskvever, it is

many of these cases include a real property datribt unrealistic to assume that
most of them will include one.

2T TCC Articles 688-703

B TCC Articles 689-692
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impossible to make an exhaustive list of administeatasks in the Code.
Accordingly where a dispute arises between the woeos as to which
category a task should be allocated, they are medjuto make an
application to the court. Under co-ownership in coon, in order to take a
decision regarding co-owned property, the Code ireguall co-owners’
agreement on the matterlf any of them objects, no decision can be
taken.

At first glance, apart from the complexity of themagement rules, the
system appears workable in theory as some dutieseaperformed as
long as more than half of the co-owners agree haagreeing co-owners
hold more than half of the shares in the propestyme of the duties can
even be conducted by any of the co-owners. Howeémguractice, as the
number of the co-owners is not limited, the facttthere are many co-
owners who can take a decision, the managemenusmof the property
can be a very cumbersome process. Indeed, the tditerunlimited
number of co-ownersyho can own a property together, is the core of the
managerial problems of the Turkish legal system.

The statutory rules governing co-ownership have es@ucial and
economic consequences. It is obvious that the disagents between the
co-owners can lead to violent assaults betweengbkes. Some real life
examples can be given here. For instance Mehmekayan(73), one of
two brothers, who previously argued on partitioraafo-owned property,
killed his brotheiSiikrettin Cankaya (66) with a shotgtfismail and Idris
Polat brothers had a fight about the use of 60misdard and they
subsequently were taken into hospital due to iegigaused by use of a
digging stick®* Another example; Macit Isik, son of Huseyin Isghot
with the intent to Kill his uncle Yilmaz Isik andshcousins Yilmaz (22),
Erol (16), and Ayse (18) due to a disagreement @eeowned land?
There are thousands of similar incidents in Turkefween the heirs and
CO-Owners.

Due to disagreements between the co-owners, mapegies become
unused or idle and thus do not have any functichéneconomy. Mahmut
Ovur, a columnist of Sabah newspapetriticises that C Motels are
abandoned or left to deterioratae to the quarrel between the co-owners,

29TCC Art. 702/11

30 <http://www.kayserigundem.com/haber_detaylari.asp&26>

(visited on 12.06.2007)

%1 <http:/iwww.kilispostasi.com/modules.php?name=Ngfils=article&sid=887>
(visited on 14.06.2007)

%2 <http://www.8sutun.com/node/20752/print> (visitu 14.06.2007).
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who are successors of a deceaSéde states that 150.000msq of land and
these motels, which are located in one of the nbestutiful areas of
Istanbul, are not in use and the State does nainglthing to return these
properties to productive use and service of Isthetsu Indeed, there are
many properties like there throughout Turkey andleunthe current
legislation the State is unable to do anythinghasproperty rights of the
people are protected by the Turkish Constitution.

4. Current Resear ch on Co-ownership:
Termination and Swiss Law

Having inspected the current literature on co-owhigr rules in
Turkish law, it is evident that the researcheraufoon two main aspects;
termination of co-ownership and limiting comparatiesearch with Swiss
law.

The discussion so far has explained how the Tunldghlation for the
management and use of co-owned properties is coatpd and far from
providing an efficient managerial system. This aiton has stimulated
academics to focus on the research on the termmat co-ownership
rather than the management and use of co-ownedepiesi” It seems
easier promoting the termination of the co-owngrstiian developing
mechanisms to facilitate the management of a ptppeks a result, there
has been limited research on how to optimise theag@ment and use of
co-owned properties; instead, acadenhiase focused on the explanation
of the statutory rules. The monographsn co-ownership focus on the
explanation of the statutory rules provided by TQ@ere is no evidence

33 Mahmut Over <http://arsiv.sabah.com.tr/2006/03/261336-10-128.html>
(visited on 14.06.2007)

34 For instance see: Ozgur, YMusterek Mulkiyetin Sona Ermesi: Izale-I Suyuu
Konuya lliskin Yargtay Kararlar lle (Kazanci Yayinlari, Istanbul, 1995);
Tunaboylu, M.,Paylasma (Ortakligin Giderilmesi) DavagBeckin Yayinevi,
Ankara, 2005); Tunaboylu, MRaylasma ve Paydasliktan Cikarma Davalgkdil
Yayinevi, Ankara, 2004); Erdogan, CQrtakligin Giderilmesi (Izalei Suyuu)
Davalari (Seckin Yayinevi, Ankara, 1999); Oguz, Musterek Mulkiyette Taksim
Engelleri(Alfa Yayinevi, Istanbul, 1995)

% Yavuz, N.,Payli Milkiyet Yonetimi (Birden Cok Parsel Uzerind@rulan
Binalarin Kullanimindan Dgan Uyuymazliklar) (Kartal Yayinevi, Ankara, 2006);
Keser, Y. Turk Medeni Kanunu Hikumlerine Goére Payli Mulkigettonetim
(Ankara, Bilge Yayinevi, 2006); Arpaci, A.Musterek Mulkiyette Yararlanma ve
Yonetim(Kazanci Ticaret A.S., Istanbul, 1990)
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that foreign laws have been examined, apart frorsSiaw?° to improve
the current co-ownership system in Turkish law. fiExhough Arpaci
mentions the inadequacy of the current system ntiamgs, he makes no
attempt to suggest a completely new system buérdth has searched for
solutions within the existing systethFor example, he states:

the number of the disputes as regards the operafiaro-ownership is
really high. Moreover, the regulation of TCC on aenership is

inadequate. Therefore, we viewed that examinatibrthe subjects of
management and use in co-ownership in a monogstevitable... It is

within the aim of this work to make suggestions lgga ferenda) on the
matters that we could not find the proper solutidnsthe current

regulation. While doing that we will make comparisowith the foreign

laws (Swiss and German laws) as well as our old®faw

As explained above, the Turkish jurist focusediadifg the solutions
within the system itself or by trying to examines tBwiss (The Source
Code of the Turkish Civil Code) and German lawsichtall followed the
Roman law. At the discussion of the property labvesuof new Turkish
Civil Code 2002 in the Turkish Parliament as regacd-ownership rules,
the Minister of Justice of the time, Professor Hétn$ami Turk, stated
that “the co-ownership rules of Swiss Civil Coderevehanged radically
in 1965. In this new Turkish Civil Code, co-ownégpshules have been
updated to meet today’s conditions considering ttiganges in
Switzerland.®® The reasoning of the new TCC Art.688 stred8es:

%8 The original Turkish Civil Code was a translatestsion of Swiss Civil Code.
The French language version of Swiss Civil Code, wdth little amendments,
translated into Turkish and enacted as Turkish |GBade in 1926. The new
Turkish Civil Code 2002 was based on the previouskiEh Civil Code. Hence,
traditionally, the Turkish jurists have a tenderoyfollow the Swiss law about
civil matters.

s7 Arpaci, n.35 above, 5 Moreover, in the page 5éefsame book, Arpaci states
that “ the statutory regulation on the right of usehe co-owners in co-ownership
is inadequate at some points.”

% |bid 5-6

3% Minutes of Grand National Assembly of Turkey (TBNIMf 15.11.2001. The
parliament website:
<http://www.tbmm.gov.tr/develop/owa/tutanak_b_sddsim_baslangic?P4=6388
&P5=B&pagel1=30&page2=30> (visited on 20.05.2007)

% The reasoning of the New TCC see
http://www.belgenet.com/yasa/medenikanun/gerekg.fviisited on 20.02.2010)
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Swiss Civil Code Art.647-650 relating to the co-@mship by shares type
of the co-ownership was considerably changed wih Act dated 19
December 1963 and these amendments came intoifofcdanuary 1965.
By taking these amendments into consideration, tleadings, sub-
headings and content of the article is aligned wdttay’s requirements.

This statement has two functions. Firstly, it potee approach of the
Turkish law maker, which follows the changes in &wviaw and enacts
these changes into Turkish law. Secondly, it ingplte existence of
similar problems in Swiss laf¥. Indeed, examination of Turkish co-
ownership rules is the examination of the SwissilCode rules.
Consequently, as Swiss law has been properly iigagst by the Turkish
jurists and currently it has also the very simioblems with Turkish
law, the examination of co-ownership with specifaferences to Swiss
law has been excluded from this study. Nonethel#ss,scarce of the
sources of Swiss law in English has a role in #xslusion. Hence, the
matter will be studied with references to Turkisid &nglish law'?

It is obvious that apart from the aforementione@synco-ownership
regulations of other legal systems are still unkeat by Turkish jurists
and law makers. It stipulates the research on dégal systems on the
matter.

This thesis tries to identify the necessary medmaniwhich are
required in order to enable co-ownership to comtinna meet the co-
owners’ needs. This can only be possible via aacéffe management
system which is easy to understand, simple to opeend capable of
resolving disputes between the co-owners andevident that Swiss law
does not offer any better solution than Turkish tausrently does.

41 Basics of co-ownership in Swiss law can be found hitp://www.baer-
karrer.ch/upload/publications/4_3_5.pdf (visited2in02.2010) p.12.

42 For the comparison of the interpretations of cawership rules between Turkish
and Swiss laws see Ozcelik, Bayli Mulkiyette Yonetim ve Yararlanma Duzeni
(unpublished thesis available at the Law Schoolrdrip of Ankara University,
Ankara, 2005) See p.42 for the comparison of TCE€ 891/l and Swiss Civil
Code Art.647/ll. See p.77 for the interpretation BEC Art.689, which is
explained by reference to Swiss law. See p.91athleor states that TCC Art.695
is formulated in accordance with Swiss Civil CodE365 amendments. See p.103-
109 for the discussion oagreement between co-ownemsd the comparison of
TCC Art.695/Il and Swiss Civil Code Art.647/1.
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5. Why English law?

As previously mentioned, this thesis adopts a défieapproach on co-
ownership to that adopted by other Turkish juristel focuses on the
continuation of co-ownership rather than the teation of it by providing
the essential devices for the management and use-ofvned properties.
Hence, a wider view of the foreign legal systems Ieen taken, and it is
believed that the English regulation of co-owngustmay offer or at least
inspire solutions to the problems of Turkish lawsE the Turkish system
provides two different management schemes for eggie of co-
ownership. On the other hand, English law, evenghat also accommodates
two types of co-ownership, provides one singleo$etiles concerning the
management of the property. This approach hasfisigmily simplified the
administration of co-owned properties. As will bencluded later, this
thesis proposes that the Turkish system should ialsoduce a single
management scheme to cover the both types of cersip.

Second, by limiting the number of legal co-owne&rksp are empowered
to manage the property, the management systemdeschnany (beneficial)
co-owners’ participation in the decision making q@ss as regards co-
owned properties in English law. However, ignonmigatever the number
of co-owners, the Turkish regulation empowers th@wners to manage
the property. As will be explained later, the Tgtkisystem should adopt a
new mechanism to limit the number of co-owners @thbo manage the
property.

These two fundamental preferences have inspiredongxamine the
English co-ownership system, which has been cheniaet! by trust of
land and governed by the Trusts of Land and Appaénit of Trustees Act
1996 (hereinafter TLATA).

Examining co-ownership in the UK a correlation isserved between
owner occupation and co-ownership. In the UK, there been an increase
in owner occupation, which has in turn led to & iis co-ownership cases.
Moreover, in terms of the rise of co-ownership, enoouples have started
to buy homes togethef® In the UK, in 1925, the concerns of land law
were different. The majority of people were livig privately rented
accommodation. Owner- occupation was rare. The legiglation was
introduced in this context. Today, nearly 70 pentcof households are

3 For the figures see Office for National Statistic
<http://www.statistics.gov.uk/cci/nugget.asp?id=8&Bos=2&ColRank=2&Rank
=224> (published on 22.03.2005) (visited on 10.@@&and last accessed in June,
2009)
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owner-occupied in the UK, and the private rentatupation is about 15
per cent of the whol&'

Before 1997, virtually all concurrent interestdand in the UK used to
occur behind a trust for sale. Owner occupation dedincrease of co-
ownership led to discussions regarding the satsferess of this
mechanism. In the trust for sale, co-ownership Wasmed to be a
temporary situation and co-owned properties werganded as an
investment which was to be sold by trustees. Howedwéeay, the purpose
of most of co-ownership of properties is in ordbe tsatisfy owners’
accommodation needs. The transformation in theeqtnaf co-ownership
from an investment method into a means of owneomocodation made
the use of trust for sale inadequate, since thedalhe property was trust
for sale’s ultimate purpose. This new concept afaviand multi-purpose
use of co-ownership called for a new type of trustorporating
management rules on co-owned property. Consequémth996, the trust
for se}‘lse was abolished and the trust of land waeduced to govern the
issue.

With regard to the Turkish context, it can be oledrthat the purchase
of a house is quite difficult. Three main reasoas be given for this.
Firstly, the income of people does not generallpvalthem to buy a
house. For instance, in Istanbul, where a recagpointed school teacher
earns about £6,000 per annum, a standard threedradrouse costs about
£60,000% These figures reveal that it is not always possibt people to
save enough money to buy a house. Secondly, theegitrates of bank
loans are rather high and the terms of the loaageatively short. The
typical interest rate for a house loan is curreBfiyper cent per annum and
the maximum term is 15 years. Indeed, these ratdsterms have been
reduced in recent years. Up to about three yearsthg interest rates of
bank loans were more than 40 per cent per annunthenébngest term
was 10 years. A recent survey shows that the pexgerof the home—

4 In quarter 2 2009, 15.5 million dwellings in th& Were owner occupied. This
was an increase of 1.3 million from 16.2 million @2 1997. See Office for
National Statistic at:
<http://www.statistics.gov.uk/cci/nugget.asp?id=4&Pos=2&ColRank=2&Rank
=224> (visited on 15.2.2010)

5 The Trusts of Land and Trustees Act 1996

8 The website of Turyab estate agency in Turkey at:
<http://lwww.emlakaktif.com/cgi-bin/liste/emlak_lespl> (visited in November
2005)
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owners who took a loan to buy a house is less 4haer cent. Moreover,
the current interest rates are part of a constdihtigtuating structure,
reflecting the unstable economy. Therefore, an agerworking person
cannot normally afford to buy a hou¥eAs a result, in Turkey, most of
the houses are owned by land owners, or self eradi@people, or the
people with higher salaries and in many casessdliece of ownership is
through inheritance.

However, in spite of the above facts, statisticgbdeveals that owner-
occupation is surprisingly high in Turkey. Accordito a governmental
survey undertaken in 2000, nearly 65 per cent afsbholds are owner
occupied, whereas about 30 per cent are in priseéal occupatiofi?
This appears to reveal conflicting evidence congidethe previously
given socio-economic facts. | believe that co-owhgr has a substantial
effect on this unexpectedly high owner-occupatiate rin Turkey. There
are three reasons for this view. First of all,sitdoubtless the case that
inheritance is a major source of home ownershipablse as explained
above, in accordance with TCC Art. 640/11 the heifs deceased acquire
their legacy by way of co-ownership under Turkiskw! This is to the
compulsory portions of legal heirs mentioned in TEE 506 because if
the legacy includes an immovable property, it élowned by all heirs in
co-ownership. Secondly, it is an established pradti Turkey to buy co-
owned properties. This customary practice is thgulteof low-income
which forces people to merge their assets to pgechgproperty mostly for
investment purposes. Thirdly, due to the insufficie of housing loans,

47 Aksiyon Journal <http://www.aksiyon.com.tr/detayp@id=22419> (visited in
November 2005)

8 There is a type of company and union called “Kasap# in Turkish system.
This company is established by people who wantwa a house with a regular
contribution. The company collects contributionsnirits members and construct
buildings which will then be allocated to its membeHowever, contribution rates
are relatively high for an average working perddesides, it is a fact that most of
these companies are fraudulent and end up in cdiias more information see:
Kesli, A. T., “Kooperatif Uyelerinden Yonetim Kumul Kararina Dayanilarak
Alinan Lehdar Kismi Bos Emre Yazili Senetlerin HikDurumu” at:
<http://www.jura.uni-sh.de/turkish/AKeslil.htmI>yigited on 04.12.2006).
Therefore, people are not so keen to join thesdskaf companies.

% There are 15,070,093 households in Turkey. Ofettususeholds, 10,290,843
are occupied by the owners and 4,334,432 are phvatnted accommodations.
For more information about these statistics see:
<http://www.tuik.gov.tr/PrelstatistikTablo.do?istad=231>

(visited on 04.12.2006) Unfortunately, there isimfmrmation on what percentage
of those houses are co-occupied.
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people tend to borrow money from their relativehjolt may sometimes
be paid back as a share in the purchased property.

As mentioned above, about 30 per cent of the hoae®ccupied as
privately rented accommodation which is relativeéigher than that in
England, where private rental occupation is onlpuabl3 per cent’
However, it is likely that once the economy is disdd, the rate of owner-
occupation in Turkey will increase. Moreover, therfigage Act 5582 was
passed in the Turkish Parliament and came intoefanc &' of March
2007. This is expected to provide people with mapportunities to obtain
loans and it is anticipated that the number of aovaweupied houses will
increase accordingRf. The English experience shows that a rise of owner-
occupation is likely to trigger a rise in co-owrtgps>> The rise of owner-
occupied houses would inevitably increase the e of co-ownership
in Turkey as well. This quantitative rise will tuthe issue into a more
critical one, because the current legal systenadirdacks efficient legal
devices to regulate the management and use of ced\properties. As
will be identified within this thesis, the introdian of a new TCC in 2002
has not generated innovative and effective solstitm the problems
arising from co-ownership® The lack of a comprehensive project to tackle
the issue has inspired me to seek a radical saltiyareference to English
law.

The major reason for seeking a solution to the lprabunder Turkish
law through English law, which employs a simpled amore efficient
system based on trust of land, lies in its compmteém dealing with similar
managerial problems to the ones encountered inejutdnfortunately, in

50 Communities and Local Government Housing Stass@08, at:
<http://www.communities.gov.uk/publications/corp/atatistics/housingstatistics
2008> (visited in August 2009)

51 |n the first three months of the enactment, 353 p8ople, who previously took
housing loans, have switched to mortgages.
<http://emlak.milliyet.com.tr/Haber.aspx?HaberNo82# (visited on 12.06.2007)
52 On the other hand, co-ownership regulations woallsb ease the home
ownership. For more information, see: Driscolladd Target, L., “A Stairway to
Home Ownership” (2006)Estates GazetteRetrieved on 06.09.2009 from
‘accessmylibrary’ at:
<http://www.accessmylibrary.com/coms2/summary_028841930_ITM>

53 Even though the new TCC includes some amendmemarding the co-
ownership rules, it is not its primary aim to do $he aim was to amend the whole
Code to reflect the new era’s requirements. The A&, which regulates the
persons law, family law, property law and inher@i@ariaw, has introduced new
rules on these areas, besides simplifying the laggland clarifying the existing
rules.
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Turkey, the ultimate solution to the disagreememid problems in co-
ownership is either to apply to court or to clairartgion. Given that
partition is not available in all cases, the sadeourse, which is less
desirable, is to go to court. Therefore, resolutimethods should be
promoted by regulations, instead of applying tortuvhich English law
has almost achieved. Yet, in a civil law counttyistcan only be done
through very comprehensive legislation, which woalddress all the
possible scenarios and relationships regarding vageoship. In my
opinion, this is not a realistic approach, as nibttypes of potential
disputes can be listed in a piece of legislationer&fore, | suggest the
introduction of a “trust-like” mechanism, inspireg the trust of land, into
Turkish law.

Some civil law countries have started to introdtive concept of a
legal “trust” into their legal system, which is oné the most important
and distinctive products of English common law. @fidise of the trust
system in Europé and other civil law countries is a further inceatito
explore “trust-like” solutions to cope with the ptems encountered in co-
ownership in Turkish law. As Zweigert& Kotz stated:

The trust stems from a brilliantly simple notiomtdrests in a piece of
property are split between a “trustee”, who has grswof administration
and disposition, and others, often successivenie,twho have a defined
right to part of the proceeds of the property... Thest thus satisfies a

54 Signatory states of the Hague Convention on the Raplicable to Trusts and
on Their Recognition considers the trust, “as dgwed in courts of equity in
common law jurisdictions and adopted with some fications in other
jurisdictions, is a unique legal institution” andsites “to establish common
provisions on the law applicable to trusts and éaldwith the most important
issues concerning the recognition of trusts.” Thebsite of Hague Conference on
Private International Law at:
<http://www.hcch.net/index_en.php?act=conventi@xsgcid=59>

(visited on 05.12.2006Fhis Convention specifies the law applicable tstsuand
governs their recognition (Art.1) and it harmonizhe applicable rules to trust
within the signatory states. The convention prosidee legal structure of trust
which is recognized by the signatory states andradehes the governing law of
trust with a cross border element. Turkey is naigmatory state yet. However,
Switzerland signed the convention on April 3 200id aatified and acceded to it
on April 26 2007. The convention entered into farc&witzerland on July 1 2007.
This demonstrates that this convention may be epiplé in Turkey too as the
original Turkish Civil Code was translated from SsviCivil Code and they share
the same civil law logic. Being a party to this gention may introduce the trust
concept into Turkish law and Turkish jurists.
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great many needs well known to European lawyers aéwa with the aid
of whole panoply of extremely heterogeneous leggtitutions>>

| believe that as a specific version of trust, titust of land may have a
great potential to produce solutions to the prolleancountered in the
Turkish co-ownership system.

6. Philosophy behind Land Co-ownership in Turkish
and English Laws

Before examining comparatively the rules on co-awhip regulation
in Turkish and English law, it is essential to diss the principal values
attached to the land ownership in Turkey and Eryimd their effects on
co-ownership regulation. The explanation will betrieted to land co-
ownership and its functions in a society affectgdhe values attached to
it by people and via legislation, rather than entgrinto a theoretical
discussion. This will be accompanied by a histdriceerview of co-
ownership, since changes in the concept of co-ahighave affected the
regulations.

While examining the English co-ownership rules, omeets the terms
of “equity”, “uses”, “trust for sale”, and “trustfoland”. These are
foundations of English co-ownership. This termimgyladoes not, on the
other hand, form a comprehensible context for diaivlawyer. While
looking into the Turkish regulation, one must benilear with historic
Roman Law and Germen Law, Mejelle (Ottoman Civild€p and Swiss
Civil Code. The striking difference, in my obseioat between the
current English and Turkish law regulations co-omsghé is that while
English law regards co-ownership as an economig Taoikish law values
it as a humanistic relationship of people with aparty. On the other
hand, this thesis, as in favour of the English apph, tries to persuade
Turkish law-makers to consider the economic fumdiof co-ownership
and introduce them into the system.

As mentioned earlier, it is essential to explaia toncepts of “equity”
and “trust”. Briefly, until 1873 (Judicature Aci873), there were two
court systems in England, the courts of law andcthets of equity. Legal
rights are those that were recognised in the cairtaw, equitable rights
were enforced by the courts of Chanc&rilow, the single court system
accommodates the both legal and equitable rightpraperty rights.

% Zweigert, K. & Kétz, H., (translated by Tony WgirAn Introduction to
Comparative Lav(Srd rev. edn Clarendon Press, Oxford, 1998), 37-38
%6 Cooke, E.Land Law(Oxford University Press, New York, 2006) 23
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Management and use of co-owned properties aregiyraalated to this
separation of rights as management of a co-ownagepty is deemed as a
legal right and use of a co-owned property is régdras an equitable
right. The story tells that in the Middle Ages, aight going away on a
crusade hands over his personal possessions tiidnsl to keep them
safe. However, he just cannot hand over his landhestransfers his land
to a friend who in his absence, will keep and manafpr him. When the
knight comes back, his friend refuses the returthefland to the knight.
The King's court could not decide on the returntled land as the friend
legally holds the title. By the delegation of sojudicial functions to the
Chancellor and his courts (chancery) by the Kinthanfourteenth century,
the Lord Chancellor started deciding that the filishould return the land
to the knight. Hence, it happened to have two oslnips in the land. The
one, legal ownership, belongs to the friend and gbeond, equitable
ownership, belongs to the knight and knight holisland for “his use®’
Moreover, the restrictions on ability to pass onaisd by will (minor’s
ownership and friars’ problem) could be evaded kakimg the desired
agreement behind a trust, known as “use” becauseadtved land being
transferred to somebody “for the use of anothesq#r® Law of Property
Act 1925 has regulated “the trust for sale” as § wiholding the title in
the property where legal and equitable ownerships vgplit. The
beneficiaries used and enjoyed the property whetteasgrustees manage
the property and were under a duty to sell the lasidoon as possible.
Finally, TLATA 1996 abolished trust for sale androduced “trust of
land” and all the co-owned lands are held to suliged.

Another topic to be clarified here is what led tfeanges in trust of
land from trust for sale. The fundamental reasanttie reform of 1925
legislation was the change of concerns regardiagcthowned properties.
‘Most obviously, many couples who purchased landhag family home
would be nonplussed to be told that they held itrast to sell it.*® Gray
and Gray explain the error in trust for sale as:

The pervasive assumption was that the exact naftutiee investment of
trust funds was of little consequence to the tfassale beneficiaries and
that by virtue of an equitable “doctrine of convens their interests could
always be viewed, in anticipatory mode, as merer@sts in personalty (ie
potential sale money) rather than as entitlemenizrid®®

57 Ibid 23-24

%8 |bid

59 Smith, R.J.Plural Ownership(Oxford University Press, New York, 2005) 110
% Gray & Gray, n.1 above, 968
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Hence, trust for sale was abolished and trustraf l&as introduced to
govern the co-owned properties. The duty sell ttop@rty was no longer
in place and the specific section in TLATA was desid to govern the
right of occupation.

When examining co-ownership regulations in Englisfw, it is
apparent that there are four main elements. Thé dine is that the main
purpose of holding the properties under trust isvedue them as
investment assets. Historically, the use of a tfossale was to hold the
property under trust until it was sold. It has betated that in origin the
trust for sale developed as a mechanism wheretsyr, déath, the testator
could ensure that his property was sold and theqgads divided up in
accordance with his wishésSydenham and Sydenham agree and state
‘the trust for sale was not initially for the pugmoof keeping land within
the family. It was used where it was intended thatland should be sold,
perhaps where the proceeds were to be split betweerchildren, or
where the land had been bought as an investrffenGray and Gray
conclude that “the trust for sale .... placed its-@n@inent focus on the
exchange value, as distinct from the use valudamd.”® Secondly, to
keep the value of co-owned property high, the tnisthanism is designed
to increase the marketability of the property. TI825 legislation made
land held in trust freely marketabfeHence, the legal tenancy in common
was abolished and the number of legal co-ownerBniged to four.
Thirdly, as a result of above concerns, the regnakeeps a balance
between the owners and purchasers. As a consequétitis concern, if
the purchaser pays the purchase money for a coebvpneperty two
trustees, that will suffice the requirement for trensfer. This is known as
overreaching. Fourthly, it could be inferred tHa trust of land is deemed
as an economic unit as the statute specificallilestrustees to purchase
new land. Finally, as following in the footsteps“aées”, the trust of land
also functions to protect the minors’ propertiesrasors cannot hold the
legal title until they are at least 18. Hence, pheperty is managed by the
trustees until they are entitled to hold the |egks.

In addition to these four elements, the above gisttistics have
revealed that the continuing trend in the rise omk ownership has
included an increase in the number of co-ownershiyg 1996 regulation

51 Whitehouse, C., & Hassall, NThe Trust of Land and Appointment of Trustees
Act 1996 A Practical Guidéutterworths, London, 1996) 2

62 Sydenham, A. & Sydenham, Qrust of Land- The New La@ordans, Bristol,
1996) 3

% Gray & Gray, n.1 above, 967

64 Whitehouse & Hassall, n.61 above, 7



