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INTRODUCTION

My interest in primogeniture, which some of my frils have, with
unshakeable confidence, traced back to my “trawratperience” as a
younger son in my family, rather originated, | be, in an absurd yet
irrepressible tendency to imagine myself in theitpms of an 18th-century
English country gentleman. But that seems to be para syndrome
commonly observed among inveterate researchefseitfi¢lds of British
social history and literature, regardless of thethnic and cultural
backgrounds. More directly and specifically, myuattinvolvement in the
study of primogeniture can be ascribed to the alrf@tuitous realization
of the central issue of entail and primogenitureartying Jane Austen’s
six novels and some of her minor works. However,tldegs indeed
seldom happen quite fortuitously, | must give migrids the benefit of the
doubt, and be ready to admit that there may haven,bén my
psychological make-up, something which predisposasl to such a
realization.

Frank Sulloway’'s bookBorn to Rebe(1996), a psychological approach
to birth order, has given more weight to my frieneiarly diagnosis and
afforded me a deeper insight into the mysteriesnmof childhood.
Moreover, Sulloway’s study helps me situate andngeimy own concern
in the present book. From the outset, Sulloway $esuon the effects of
birth order, irrespective of inheritance customs. dissociates birth order
effects from modes of inheritance like primogeretudis study deals with
the universality and permanence of the birth oruepact on sibling
relationships by postulating the permanence of family institution.
Conversely, the present study is a historicalditgr approach to a
phenomenon which has indeed left a deep imprinEoglish culture but
has ceased to produce those very effects to whichainly owes its
notoriety.

Referring to the abolition of primogeniture in m&stropean countries
in the wake of the French Revolution, Sulloway ®sit“This change in
inheritance practice has had no measurable infi@mcthe size of birth
order effects.” This observation is a confirmation as well as mplicit
explanation: primogeniture is an artificial socialle imposed on the

! Frank J. SullowayBorn to Rebe{New York: Vintage Books, 1997), 46.
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family, whereas birth order effects are a “naturelfaracteristic of it. In
other words, an approach to birth order effectessarily starts from their
basic psychological impact on sibling relations,ickhmay condition the
economic, social, and political future of the indisals involved. Conversely,
an approach to primogeniture must start from theiasbistorical
circumstances, which will produce a whole rangeftécts including the
psychological ones. Primogeniture at once aggravidite effects of birth
order by conferring unnatural socio-economic peigé and power on the
first-born, and disturbs the natural process oflirgib adaptation to
conditions resulting from that birth order.

Primogeniture has always been denounced by its ieseras
“unnatural” and combated on moral as well as oriaboeconomic and
political grounds. While various counter-argumewtse put forward by
its defenders, no adequate response to the mojattmns was ever
convincingly formulated. However, there must haeer enough weight
in the social, economic and political argumentsctaunterbalance that
drawback and explain why primogeniture continueddtmminate the
system of inheritance of nobility and gentry estafer a little under a
millennium, from the Norman Conquest to the Settladd Act of 1925.

Before the impassioned debate about primogenitareecto include
issues of national economic, social and politicapaertance, it bore
insistently on its detrimental consequences foraifamily relations and
for traditional family values. A custom which alled the elder son to
inherit the whole family estate, to the exclusidrtte other children, did
affect brother-brother and father-son relationglisturbed emotional and
authority relationships within the family. Enmitgtveen brothers, rivalry
between father and elder son, family injustice disttarmony and the sad
fate of younger sons and daughters, were amongativerse effects
blamed on primogeniture. But, however much hardidtto the nuclear or
conjugal family, primogeniture was thought, withogoreason, to be
necessary for ensuring the continuity of the gagdl family on which
rested the whole English political system throughbase centuries.

The present book will focus on the various arguméot and against
primogeniture. These will be developed with pafacuemphasis in the
section devoted to the ideological debate. Howehergh unavoidable in
a study of this kind, politics, in the institutidreense, will not be the main
concern. Except where necessary, primogeniture ois axamined in
relation to the monarchy or even to the nobilityaapolitical body, but
rather to land and the evolution of land-ownership well as to the
changing relations between the individual, the famaind society. The
focus is deliberately laid on the country gentryoaign whom the effects
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were most acutely felt in this regard. PerhapsvieHaeen conditioned in
that by the obvious trends which have marked ndy ¢me ideological

debate on, but also the literary representatiorpfpogeniture, with the
gentry almost always in the foreground.

The double historical and literary perspective d@ddpfor this book
appeared necessary if the objective set for it weige achieved, namely
attempting to embrace most of the aspects of pramibgre as a cultural
phenomenoR.Of course, the choice of the double perspectiwenhiach to
do with the intellectual path followed. The initiakalization of the
importance of primogeniture and entail in Jane An's works was
experienced as a mild cultural shock, and this tivasncentive behind the
whole undertaking.

Subsequent research in the field of English liteeatonfirmed me in
my belief that, for centuries, primogeniture wascpé&/ed by playwrights
and novelists as a major cultural phenomenon asated as such. But
judging from the rarity of modern critical materidealing with it, the
phenomenon has, it seems, ceased to be perceigedlas

At the same time an excursion into history provezteassary to
investigate the origins and the functioning of mgeniture. In the
process, there was a gradual awakening to theyredlian uninterrupted
ideological debate about primogeniture, runningtigh the whole period
under examination, from as far back as the timenalugtten material in
modern English became available, and no doubt égomd. Accessible
records of this long debate include autobiographéssays, pamphlets,
papers, and periodicals, and develop argumentdngaig emphasis and
character according to the social, economic andigadl priorities of the
periods concerned.

In the global presentation of primogeniture as ltucal phenomenon,
the debate appeared to me from the outset as ilgossediator between
the historical and the literary parts. Indeed ttheological debate is still
mentally conceived as a distinct third part sitdabetween history and
literature. In fact, the actual structure of theokadncludes four almost
equal chapters: history, ideological debate, dramnd,novel.

The part devoted to history reflects, but doesatt#mpt to remove,
the many uncertainties still impeding a clear ustierding of the origins,
development and effects of primogeniture. One @& thain problems
facing a researcher in this area of social hist®determining not so much

2 Some of the broad lines developed in this booleveetched out in an article |
wrote five years ago, entitled “Primogeniture in gimd: Tradition and
Representation”, iThings Englishedited by H. Ajroud. Tunis: Publications de la
Faculté des Lettres de La Manouba, 1994.
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the natureas theextentof the effects of the phenomenon. This has been all
the more frustrating to me as both the ideologitellate and the literary
representation have much to do with the extenthoke effects. This
deficiency has forced me into a prudent, even sims, attitude towards
over-generalizations and assumptions in these tweasa For instance,
while it is indubitable that younger sons suffetgatier primogeniture as a
result of their being usually ejected from the paé& mansion, and forced
to fend for themselves, and that they were not aldwnwardly mobile
but became agents of social mobility, there areettamties about the
proportion of younger sons involved in these preess That is one
example in an area of social history which is il meeed of statistical
material. It should be pointed out at this stageyéwver, that the present
book is concerned as much with the historical fagswith the way in
which those facts were perceived, experiencedyefhetted, a way which
may mark a departure from historical truth, yeterees some kind of
validation and sanction from its tangibility.

If the history part of the book has any meritsiniot in removing those
uncertainties, again, but in establishing linksweetn primogeniture and
the historical mutations which marked the periodgtdy covered by the
study: the 17th, 18th and 19th centuries. Theskidiecthe evolution of
land-ownership and of the status of land, as welihe emergence of the
middle class and of the moneyed interest as a oew-gconomic reality
with important cultural and political consequencébey naturally also
include the transition of England from semi-feuslalito capitalism, from
royal absolutism to constitutional monarchy, frormpditical system based
on land possession to a more liberal, more “dentictrane, and from
protectionism to free trade. Indeed there is n& wajor economic, social
and political event throughout this period to whrimogeniture does not
directly or indirectly relate.

The survey of the primogeniture-related ideologiebate, though far
from exhaustive, is, to the best of my knowledge, umprecedented
attempt. In fact, it brings out only the broad &nef a continuous
movement of ideas which deserves more space aedtiatt than it
actually receives in this book. In the approacthtdebate, the emphasis
has been laid on philosophers, thinkers, obser@edsjournalists, rather
than on politicians. In this regard no parliamentdebates have been
included. Comments by elder sons like James Bos®elivard Gibbon
and Sir Egerton Brydges, as well as by younger 8kasThomas Wilson,
John ApRobert, and John Trelawny have been inclageal valuable first-
hand contribution to the debate.
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The case of a writer like Daniel Defoe, who tooktpa both the
ideological debate through his non-fictional workdain the literary
representation of primogeniture through his noveds emboldened me to
regard the debate as a possible transition frortoryisinto literature.
Edward Gibbon’s autobiographical approach to priemire from the
point of view of the historian he primarily was, &sll as Samuel Taylor
Coleridge’s excursions into social history from lpissition as a man of
letters, further confirmed me in this view. Somethmeological difficulties
arose, however, in the process of making histody laerature constantly
interact, without too many mutual encroachments tlogir respective
territories.

While the section dealing with the origins, the diloning and the
evolution of primogeniture may read like historlge trest of the historical
part focusing on its effects may seem more hetermes on account of a
wealth of examples, including a good proportiontleém derived from
literature, even though for a merely illustrative@gose. There, the Defoean
distinction between “history” and “story” will beosewhat blurred.
Conversely, the literary part constantly referskbtmcthe historical past or
across to contemporary life.

In every part of the book, the chronological ordas been preferred but,
paradoxically, it has been found to fit more conestly into the survey of
the debate and of the literary representation ihtm the historical part,
particularly when the survey deals with the effemtgprimogeniture. The
debate section covers relevant currents of ideakrionological order from
the early 17th to the last decades of the 19ttudest

In the drama section the twelve comedies inclugethé survey are
examined in almost strict chronological order. Tikislso true of the novel
section, only with some imbalance, this time, ie #ittention and space
reserved for the various novelists dealt with. TRushardson and Austen
get the lion’s share in the part of the survey tievdo the novel. But their
works are bases from which excursions into ottetiofial works have been
conducted.

It is surprising how little attention has been givaot only to the
ideological debate which primogeniture gave risartid caused to go on for
centuries, but to the question of its literary esgntation. Modern literary
criticism cannot yet be said to have woken updersse of the importance of
this aspect of English social history and of itpatt on the literature of the
17th-19th centuries. L. A. Montrose, the authoaafround-breaking article
on the representation of primogeniture in Shakasfeéds You Like |t
points to the fact that “primogeniture is rarely ntiened in modern
commentaries 0As You Like |tdespite its obvious prominence in the text
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and in the action™In fact the “prominence” of primogeniture is, dsst
survey will show, “obvious” in the works of a greatimber of literary
authors from Shakespeare to George Eliot and beyond

3 Louis Adrian Montrose, “The Place of a Brother'As You Like ItSocial Process
and Comic Form,Shakespeare Quarter82 (1981): 33.
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PRIMOGENITURE IN HISTORY






CHAPTERONE

INTRODUCING PRIMOGENITURE

HISTORICAL FACTS

Definition and Functioning

Primogeniture as a rule of inheritance is defimedihe Shorter Oxford
English Dictionaryas:

The right of succession or inheritance belongingthe first-born, the
principle, custom or law by which the property iletdescends to the eldest
son (or eldest childspec.The feudal rule of inheritance by which the whole
of the real estate of an intestate passes todestedort.

This definition includes some words or pairs of d@which may serve as
a basis for an elucidation of the meaning and fanttg of primogeniture:
“custom” as distinct from “law”, “child” as a posde substitute for “son”
and the words “real”, “intestate” and “feudal”. Vithi‘feudal” suggests a
long history, which will be the focus of the nexrp the other words are
particularly relevant to the object of this openaigpter.

When primogeniture is referred to as “custom”, figiple”, “right” or
“rule”, its social significance is linked to thegia framework of an entalil
or a settlement within which it operates, as wél shown below. When
primogeniture is referred to as “law” and enforaesl such, it concerns
intestacy, or cases in which the father or heatheffamily dies intestate,
that is without leaving a will. In fact the wordule” in the above
dictionary definition could very well have been laged by “law”, as this
is precisely the only case in which it is approferito refer to “the law of
primogeniture.”

! The Shorter Oxford English Dictionaryevised and edited by C. T. Onions, third
edition, (Oxford: The Clarendon Press, 1964).
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The Law of Primogeniture

The distinction between theustomand thelaw of primogeniture is
clearly made in P. M. Laurence’s following definiti

To put the matter concisely, by the custom of pgemture is meant the
practice of entailing land on the eldest son bdth® anticipated marriage of
some living person, in such a manner that, shogllsLinvive his father, it will
be impossible to prevent such son from succeedirthe inheritance. The
law of Primogeniture, in the stricter sense offtivener word, is the rule by
which, on an individual dying intestate, all higlrestate devolves on his
eldest son or heir-at-law, as determined by thersof descertt.

In their book about the strict settlement, Barb&raglish and John
Saville specifically refer to thiaw of primogeniture when they write:

If a man died without making any arrangementsHerinheritance of his real
property—that is intestate—by English law the didssn succeeded to
everything, to the exclusion of the younger chitdr@nd even of the widow.
If there were no sons, the real estate was dividgdally among the
daughters.

Primogeniture operating adaw of inheritance in the case of intestacy
applied in fact to all real property, however hueatMovables and personal
property in this context were subject to equal sion, the elder son
inheriting all the real property as well as hisrghaf personal property.

At this stage two observations can be made: thst fis that
primogeniture as applying to intestacy potentialiycerned a wider range
of landed property than primogeniture operating aale within the legal
frameworks of entails and settlements of the nigbdind gentry. Indeed,
as already pointed out, thaw of primogeniture governed inheritance of
even small landed property. The second observasgidhat, in intestate
succession to real property, primogeniture appliedly to male
descendants, unlike primogeniture as a rule ofritdree in entails and
settlements, under which women were often but megys excluded.
Indeed the history of opposition to primogenituneBngland shows that
attacks on thecustom of primogeniture and théaw of primogeniture
corresponded to two distinct battles in the same. wititudes to

2p. M. LaurenceThe Law and Custom of Primogenitsambridge: J. Hall & Son,
1878), 133.

3 Barbara English and John Savilrict Settlement: A Guide for Historiagsull:
University of Hull Press, 1983), 24.
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primogeniture are shown to vary significantly acling to its distinct
functions agustomor aslaw.

As cases of intestacy were almost certainly maegguent among the
smaller freeholders and their consequences obviguste disastrous for
their younger children than for those of the mariessantial landowners, it
may be assumed that opposition to the of primogeniture was more
determined among the lower propertied strata. 18418ohn ApRobert
denounced thiaw in unequivocal terms:

For how farre is it from the Law of Nature, andnfr¢the practice of Paternal
Piety, the Father dying intestate, the Eldest semtecome Lord Paramount
of all his Fathers Lands, and not to be bound hy taprovide for Brother
or Sister, but at his own good likiffg.

There were grounds for opposition and contentionsirch harsh
provisions, and it is little wonder that they shibhlave been the target of
advocates of land law reform. However, attacks dwe kw of
primogeniture continued throughout the 17th, 18tk &9th centuries with
little success. A historian of primogeniture poiotg how it came under
attack again as late as the 1890s in Parliamenthamd attempts to do
away with it were resisted and foil&d.

The perseverance of the adversaries oflaie of primogeniture and
the steadfastness and even fierceness of thearaststhowever, cannot be
explained merely by the detrimental effects of faat on the children of
the landowners. C. S. Kenny, a historian of prinmiigee, goes even so
far as to say that “it is not a frequent thing tfoe owner of real property to
die intestate® Perhaps attacks on thew of primogeniture, an unwritten
law until 1833, as Evelyn Cecil points Gutepresented only a preliminary
battle in the war against the enduring institutidrprimogeniture in all its
social and legal applications. By using tag of primogeniture as their

4 John ApRobertyounger BrotherHis Apologie{Oxford: J. Litchfield, 1634), 32.

5 Evelyn Cecil, Primogeniture: A Short History of Its Development in Various
Countries and Its Practical Effectd.ondon: John Murray, 1895). According to
Evelyn Cecil, resistance to the abolition, or ettam reform of the law of intestacy
was strong from Locke-King's Real Estate IntestBitlyof 1859 to Lord Herschell's
Law of Inheritance Amendment Bill of 1894. Cecidicates that Locke-King, a
champion of land law reform in the House of Commatefended the principle of
applying partibility to intestate succession tohb@al and personal property, and that
his 1859 Bill was rejected by a large majority oP&(271 to 76).

8 C. S. KennyThe History of the Law of Primogeniture in Englaardi Its Effects on
Landed PropertyCambridge: John Hall and Son, 1878), 54.

’ Primogeniture 53.
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target, the adversaries of primogeniture as a @é&nprinciple of
inheritance may have preferred to carry out thegaalts first on the less
“impregnable” flank of this great social “fortre§s”

Indeed to attack primogeniture in whatever respeas to call into
qguestion what had been regarded for centuries afundamental
inheritance principle on which rested and deperttiedcontinuity of the
social and political influence of the greater laawlring families up to the
end of the 19th century. Primogeniture operatinthiwithe entails and
settlements of the gentry and the nobility had apsha narrower social
range than the law of intestacy in terms of posmtumbers involved, but
it concerned precisely those social categories hwiiominated English
social and political life up to the end of the 18#ntury.

Primogeniture in Entails and Settlements

As has already been said, an entail was the legatework within
which the rule of primogeniture operated, or “thasic mechanism to
enforce it", as Lawrence Stone and Jeanne C. Fa®time put if. It was
the legal device by which property in land was tefa predetermined line
of heirs, and the succession to the family estatetdle was prearranged
for a number of generations. [Fhe Wealth of Nation§l776), Adam
Smith writes:

Entails are the natural consequences of the Igwimiogeniture. They were
introduced to preserve a certain lineal successibrwhich the law of
primogeniture first gave the idea, and to hinder @ert of the original estate
from being carried out of the proposed line eitlyr gift, devise or
alienationt°

A. W. Brian Simpson, a historian of the land lavginis out that
“before the Statute De Donis in 1285 the commonkaaw only one sort
of fee, the fee simple'* From that date on the entailed estate, or the fee
tail, became a common practice. In “fee simpleg tord “fee” points to
the inheritability of the estate, while the wordniple” means that the heir

8 Joan Thirsk uses the metaphor in her article, figeu Sons in the Seventeenth
Century”,History 54 (1969): 375.

9 Lawrence Stone and Jeanne C. Fawtier Stané)pen Elite? England 1540-1880
abridged edition (Oxford, New York: Oxford UniveysPress, 1986), 47.

10 Adam Smith;The Wealth of NationgHarmondsworth: Pelican Books, 1973), 484-
85.

11 A, W. Brian SimpsonA History of the Land Law2nd ed. (Oxford: Clarendon
Press, 1996), 66.
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to that estate enjoyed all rights of ownership withrestrictions, including
the right of alienating and devising it, or gragtiease¥. In “fee tail” the
word “tail” comes from the French word “taill€”’ which means cutting or
pruning. Thus a fee tail, as opposed to a fee simpiposed restrictions
on the freedom of the tenant in possession to atkethe estate, or leave it
away from the next heir according to the origineder of lineal descent
predetermined by the entail, or even to grant kedsgond his lifetime.

It would not be inappropriate here to point outt tthee word “tail” has
been the occasion for much punning based on a wrpagular
interpretation of the word “tail”, mistaken for tfposterior extremity of
an animal” Ehorter Oxford English DictionajyOne of the best instances
of such punning was produced by a severe critiprimhogeniture, Defoe
who, in hisThe Compleat English Gentlemg©890), writes: “Happy
Constitution! glorious England! where the inherttardescends in tail and
the head has no share in the clafthThere is also the case of Squire
Shandy’s boots in Sterne'Sristram shandy(1759-67). Trim who has
made mortar pieces out of a pair of jack-bootbeimg scolded by Squire
Shandy:

By Heaven! cried my father, springing out of hisichas he swore—I have
not one appointment belonging to me, which | sehach store by as | do by
these jack-boots—they were our great grandfathérsther Toby—they
were hereditary Then | fear, quoth my uncl€oby, Trim has cut off the
entail.—I have only cut off the tops, an’ pleasernyonour, cried Trin®

The estate was the foundation, not only of the figmprosperity, but
also of its social status and political influene@ed as such, it had to be
transmitted undivided and, ideally, improved, orledst undiminished

12 w. Blackstone defines a tenant in fee simple astMat hath lands, tenements, or
hereditaments, to hold and his heirs for ever; gaiyeabsolutely and simply;
without mentioning what heirs, but referring that iis own pleasure, or to the
disposition of the law...this is property in it'ghest degree,Commentaries on the
Laws of Englangd8th ed. (Oxford, 1778), vol. 1l, 104.

13 egal documents relating to the inheritance ofiéghestates in colonial Virginia
quoted by C. Ray Keim use the term with the origiReench spelling: “...the
Assembly passed ‘An Act to enable tenants in t&dllenake leases of their lands.”,
“Primogeniture and Entail in Colonial VirginiaThe William and Mary Quarter]y
3rd series, 25: 548.

14 Daniel DefoeThe Compleat English Gentlemasd. Karl D. Biillring (London:
David Nutt, 1890), 94.

15 | aurence Sternelristram shandy(London: John Dent and Sons, Everyman’s
Library, 1972), 147.
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from one generation to the next, according to itteal order of succession
established in the entail. This meant the exclusiball except the first-

born of the children, if any, and restrictions dme tfreedom of the

possessor with regard to the estate in his possessi

From the late 13th century, when the practice dhikng the larger
landed estates began to spread in England, to diient of the strict
settlement in about the middle of the 17th centting, successor to the
estate was calletenant in tail While primogeniture was invariably the
criterion adopted in the designation of the linesatcessors, the family
estate descended eithert&il male or in tail general In the course of the
long and demanding task of drawing up an entad, tbual options were
either the restriction of the lineal successioth® male line (tail male) or
the inclusion of women (tail general), when themrevno sons to inherit
the estate. Hence the distinction made in thedtiatly definition quoted
above between “son” and “child”.

In James Boswell'The Life of Samuel Johns¢h791), which will be
given special attention in a later chapter, thevigdls, the father and the
eldest son and heir (James), are preparing totleesbe family estate.
Some disagreement arises between them, howevtr,ths nature of the
entail, the first preferring tail general and tleesnd, tail malé®

Insofar as families were keen on maintaining thatesattached to the
name, primogeniture in tail male was more univéygaleferred. “And, in
case of an entail male,” W. Blackstone writes in@dmmentaries on the
Laws of England1765-9), “the heirs female shall never inheritamy
derived from them® Christopher Clay observes in “Marriage, Inherignc
and the Rise of Large Estates in England”: “Verteof however, estates
passed to a man’s brother, uncle, nephew or cousstead of to his
daughter, because of the terms of a family settherit& Such will be the
fate of Mr Bennet'’s five daughters in Jane Austd?rgle and Prejudice
(1813) and of Sir Walter Elliot's three daughters lier last novel,
Persuasion1818).

In the long history of entails all attempts to cintvent the rigour of
their restrictive prescriptions were made naturailyfavour of thetenant

18 James BoswellThe Life of Samuel Johns¢imondon: Everyman’s Library, 1963),
vol. |, 592.

Although Boswell was not “English”, his inclusion the study seems fully justified
by his association with S. Johnson and by the W#uand particularly relevant
comments of the latter regarding the Boswells’ iithrce practices.

17W. BlackstoneCommentaries on the Laws of Englad114.

18 Christopher Clay, “Marriage, Inheritance and tlgeRof Large Estates in England,
1660-1815" Economic History Reviev2nd Series, 21 (1968): 511.
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in tail or life tenant as he would be named under the strict settlement.
Ways of eluding those restrictions were sought &mehd. The most
efficient procedure employed was ¢at off dock bar, or destroy® the
entail, thereby turning the fee tail into a fee @i so as to empower the
tenant to exercise full rights of ownership.

The most widespread procedure, “based on a legarl, and known
as common recoveryconsisted in a fictitious lawsuit involving three
parties: the tenant in tail, a friend of his, whould bring an action at
court against him, “as though hee had good rigltéo_and, and the other
shall not enter into Defence against it, but aligathat he bought the Land
of he who had warranted unto him”, as Francis Banditates inThe Use
of the Law(1629)%° The third party, the common voucher, who is caifed
to warrant the title of the tenant in tail expressés readiness to defend
the title of the tenant and asks the court to sete for the defence, but
fails to appear on the day appointed for it. As esult, the court
pronounces against the tenant by default, and ahd Is given in fee
simple to the friend who has brought the actionireiahe tenant in tail.,
who, of course, recovers his land, now in fee sémpl

The practice of common recovery grew very widespifeam the 15th
century to the Restoration. It was deemed mostelaug by advocates of
entails and primogeniture, for the process by wiiehfee tail was turned
into a fee simple could only serve the interestthefpossessor by leaving
him free to do with the estate as he might wisldelirived the next heir of
rights guaranteed by the entail, and more imporstifif it sacrificed the
common good or family continuity to the suspecteffigh individualistic
ambitions of the tenant in tail. Therefore a negaledevice had to be
thought out with a view to limiting the freedom bérring entails. That
device was going to be the strict settlement. Tthet settlement which,
according to most historians, dates back to Charkeseign (Christopher
Hill traces it back to 164%), was not meant to be a substitute for the entail
but a deed drawn up in each generation, usuallyhenmajority of the
elder son and heir, or on the occasion of his mgerito confirm the broad
prescriptions of the original entail. P. M. Laurenrites:

The usual course is for the son, who is tenantaihin remainder, on
marrying, or sometimes immediately on attaining imajority, to concur

19w, Blackstone uses the word “destray’his Commentariesvol. Il, 116.

20 Francis BaconThe Use of the Law, Provided for the Preservatib®ar Persons,
Goods and Good Namésondon: Ben Fisher, 1629), 63.

2L Christopher Hill Reformation to Industrial Revolutididarmondsworth: Penguin
Books, 1978), 147.
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with his father, the protector of the settlementre-settling the estate. The
entail is barred; the son becomes tenant fordifeemainder expectant on his
father's death; and a contingent remainder inigalimited to his unborn
heir

Neither was the settlement worked out for the splepose of
restricting the power of the life tenant to cut tie entail. “The capital
purpose of the strict settlement, ” F. M. L. Thompsvrites, “was no doubt,
to keep the family estate intact,” adding a litilether on: “The second
purpose of the strict settlement, to make providimnmembers of the
family other than the eldest son, was perhaps afteghe purpose which
produced the greater effects in practite.”

While confirming primogeniture as the surest safgduagainst the
disintegration of patrimony and family, the strigéttlement sought to
counterbalance the negative effects of primogemitur wives, daughters
and younger sons by making provisions for themhanform of jointures,
marriage portions and capital sums or life annsitiespectively. “These
family charges,” Thompson explains, “were the pieed by the landed
classes for primogenituré®

As these heavy charges represented sums of readgyntbat could
hardly be available to the life tenant, estate gamging, within limits
prescribed in the settlement, was often inevitablere again, safeguards
were necessary to prevent the estate from desagodierburdened with
debts to the next heir, the degree of encumbraengla sure indicator of
the state of the patrimony. Indeed, estate encumbravas going to be
used as a strong economic argument in favour ofati@ition of strict
settlements. Nineteenth century advocates of fregetin land claimed
(not unreasonably) that the possessor of an enaechbestate was too
much fettered financially to invest in the landthe necessary extent, and
to make it yield as much as it could be expected to

To return to the question of the strict settlensnt new development
of the second half of the 17th century, the inniovait brought, besides
making the father life tenant and the eldest sahtegir, tenant in tail, was
to establish between the two a new and peculiad kifi partnership.
Indeed the strict settlement resulted in a relatigm of interdependence
and in the impossibility for the life tenant to aft the entail without the
concurrence of the tenant in tail, and at any mateuntil the latter came of

22p_ M. LaurenceThe Law and Custom of Primogenituéa.

Z F. M. L ThompsonEnglish Landed Society in the Nineteenth Cenfuondon:
Routledge & Kegan Paul, 1980), 68-69.

#pid., 70.
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age and had no objection to the procedure. A gdlodtration of this
relationship is provided in the case of Edward @ibland his father, as
desczrébed in theMemoirs (1796) of the former, which will be dwelt on
later:

The power of cutting off entails was made moreiditt, but recourse
to the common recovery procedure was to remain dppropriate
instrument for it, until it was abolished in 183B€ Fines and Recoveries
Act). James Boswell points out in tie Life of Samuel Johnstmat “the
privilege of perpetuating in a family an estate anchs indefeasibly from
generation to generation is enjoyed by none of Migesty’'s subjects
except in Scotland, where the legal fiction of fiaed recovery is
unknown.”® In England, where the effects of the land lawsenarmany
other ways comparable to those produced in Scaqtlaedstrict settlement
played an essential role from its advent to thé ¢amrter of the 19th
century. As A. W. Brian Simpson asserts in his hotkhe strict
settlement, by perpetuating and consolidating thealth and power of the
wealthy families, and by preserving their estatgadt through the years,
had an immense effect upon the social and politiéalof the country
until very recent times®

Origins

There seems to be, as far as could be gatheredritlmvant history
books, no strong evidence as to how and where lg§a@togeniture as a
rule of inheritance of real property was originadigopted by families on a
large scale. Historians rather have a tendencayonhere it was not, and
to what cultures it was alien, thus proceedingt agre, by elimination in
their cautious approach to this complex subjecte @meets with such
statements as: “Neither the Romans, nor the Gelmaalparians know it

% Edward GibbonMemoirs of my LiféHarmondsworth: Penguin Books, 1984).
26 The Life of Samuel Johnsaml. I, 606, note 1.
27 A History of the Land Lay239.
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and it also remained uncommon among Islamic cutéfeor, concerning
the case of England: “We may assume then with ashroanfidence as is
possible in enquiries of this nature, that Primdiyea is essentially a
feudal institution. It cannot be traced back to aage preceding
feudalism.?® The prudence which characterizes such statemaggests
that much remains to be done with regard to thasahcorigins of
primogeniture, as well as to other aspects of shigal phenomenon and
its effects.

It is a generally accepted fact, in the case ofl&my however, that the
introduction of primogeniture was not only contemgreeous with the
Norman invasion, but somewhat organically linked tioe feudal
organization set up in its wake. Indeed the gradpedad of primogeniture
in England during the two centuries following therquest, was achieved
at the expense of the pre-existing Saxon systeimhefitance based on the
law of gavelkind or partibility, under which sonktbe same parents were
entitled to more or less equal shares of the itdrese.

It is assumed that the hundreds of barons and tsxfghm Normandy,
who had helped William invade England, receivedatayrants in English
land as a reward for their involvement on the siflthe Conqueror. This
operation must have required the expropriationadfve landowners, and
the new landlords were to constitute a network dlitamily powerful
families ready to confirm their domination and colidate their
occupation in the face of what must have been,ige®glliam’s claim to
legitimacy, a hostile environment. Heads of farsilidhad military
responsibilities commensurate with the size ofrthend tenures, and,
unless estates descended undivided to the nexs loé&amilies, the whole
military organization was in danger of collapsiktenry Maine writes: “It
is asserted that the feudal superior had a betwurisy for the military

2 3. P. Cooper, “Patterns of Inheritance and Setierby Great Landowners from
the Fifteenth to the Eighteenth Centuridsgimily and Inheritance: Rural Society in
Western Europe 1200-180@d. Jack Goody, Joan Thirsk and E. P. Thompson
(Cambridge: Cambridge University Press, 1976), 192.

According to Islamic inheritance rules, sons iithequal shares of their parents’
property, and so do daughters. However, a son’sesisadouble the share of a
daughter. Under these rules, the father or testatyr dispose of only one third of
his/her possessions in favour of a person or perabhis/her choice, provided they
be not any of his/her legal heirs, the remaining-thirds of the inheritance
necessarily going to the latter.

2 George C. Brodrick, “The Law and Custom of Prinmigge” in Cobden Club
Essays2nd series, (London: 1872): 60.



