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CHAPTERONE

MAPPING THELINK BETWEEN COUNTER
TERRORISM ANDSOCIAL COHESION

ALPERHAN BABACAN AND HUSSEINTAHIRI

Around the globe, the “war on terror” has been degi as one that
constitutes a “new threat”, a war with unseen ememjustifying the
implementation of some exceptional measures toteothe “new threat”
(Zedner 2005). In Australia, the advent of “globati terrorism” in the
wake of September 11 has resulted in the adoptibra co-called
preventative approach to counter terrorism throtighintroduction of a
raft of new counter-terrorism laws (Pickering, MdiGah and Wright-
Neville 2007; Lynch and Williams 2006; Syrota 2008hese laws have
created new criminal offences and provided extensiwestigative,
detention and questioning powers to security agsneind the police
(Pickering and McCulloch 2010). The new legislatipeovisions are
unprecedented in Australia’s legal history and Hawdeto claims that they
infringe upon rights and liberties which are embatidh the Australian
legal system and enshrined in international humghts law (Bronnit
2004, 2010). This book critically examines Austaicounter terrorism
measures by looking at Australia’s legislative feamork, the Australian
Government's justifications for the war on terrarisand sociological
theories relating to “risk society” as a way to kxp Australia’s counter
terrorism policies and the impact of the war omdeon social cohesion in
Australia.

Formulating and implementing counter-terrorism lavgs usually
regarded as a national responsibility. Howevetingitbehind the majority
of national counter-terror laws is an internatiofiamework of norms and
institutions that are more comprehensive than ieg@ly understood. Dr
Feaver's chapter broadly describes this internatiomstitutional
framework and identifies the principle norms relgtito the global
regulation of counter terrorism. Dr Feaver explahwwv international
initiatives to regulate counter terrorism are umidu several respects. The
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chapter explains how, in response to the eventSeptember 11, a
significant development in international rule-makioy the United Nations
occurred. Dr Feaver also discusses how specialisafiencies such as the
UN Office of Drugs and Crimes (UNODC) and its Teismn Prevention
Branch (TPB) play an important norm harmonisatiod enonitoring role.
Finally, he explains how the substantive charaat@nternational counter-
terrorism norms represent a significant departummf the traditional
conceptualisations of the functions of internatidaa.

Dr Babacan’s chapter critically examines the AlstraGovernment'’s
justifications for the war on terror and in partauits suspension of
human rights and due process protections with mtgpeerrorism-related
offences. After providing an overview of Austrafiglustification for the
war on terror and Australia’s counter terrorismimggy Dr Babacan argues
that although the threat of terrorism is legitimathe Australian
Government has failed to publicly justify the exaature and in particular
the extent of the threat of terrorist attacksslargued that the legislative
response to terrorism in Australia has been infteenby international
pressure and with a disregard for its potential &mmghts implications
rather than an actuarial examination of the cosefiebalance normally
involved in the legislation-making process. Dr Bedoaargues that the net
effect of Australia’s counter-terrorism measureprisfound and adversely
impacts on human rights, civil liberties and nosioof belonging. He
advocates the reinstatement of key due processdshaman rights
protections.

While the risk of terrorism is real, the conceptseturity is a political
construct (Beck 2006; Angamben 2005). The changesght about by
September 11 may be understood as part of the-smaje changes in the
social control of societies which have emerged eesalt of the growth of
the “risk society” (Beck 2006; Ericson and Hagget§97; Goldsmith
2008). In Chapter 4, Dr Sahin critically examinke growing application
of the concept of “emergencies” to the global paditof (in)security and
its reflections on the conception of security insialia. Drawing upon
Beck’s analysis of “world risk society” and Agambseriormulation of
Schmitt’s theory of “the state of exception as and@nt paradigm of
governance”, she examines the Ilimits and contriadist of the
contemporary policies and practices of the govereaof security. Dr
Sahin argues that the contemporary politics of ‘igyaecies” not only
tend to perpetuate the dynamics of political intetion as a form of
government through the construction of fear oféehemy but also provide
a powerful discursive escape from responsibility tbe policies and
practices that are themselves likely to create 'iamergencies”.
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The war on terror has changed the social relati@tween mainstream
Australians and Muslims. An important driver in thestification of the
war on terror both internationally and on the hofrent has been the
emphasis placed upon making a distinction betwdends and enemies.
Domestic issues relating to minorities, social sitve and belonging have
been reconfigured to justify Australia’s commitméatthe war on terror
abroad and its commitment to curbing terrorism dedorist-related
activities. The discourses surrounding the justtfam for the war on terror
and the counter-terrorism measures in Australiaeheasulted in the
negative portrayal of Muslims and have adverselydoted on their sense
of belonging in Australia and on social cohesiod aaommunity harmony
(Poynting and Noble). In turn, discourses relatmghe war on terror have
legitimised a fear of difference, both the differes of some people living
among us and the differences of some people whoeatering the
country, such as asylum seekers (Babacan, Gogallatisand Babacan
2009; Williams 2003).

Chapters 5, 6 and 7 look at the adverse impadiseofvar on terror on
Muslims in Australia and their sense of belongimga multicultural
society, and analyse these developments from aleg@al perspective.

Dr Rashid critically examines the impact of the war terror on
Muslims in Australia. She argues that the debates lagislation since
2001 around the themes of “counter terrorism”, “\@aainst terrorism”
and “war on terrorism” in Australia have generatmimplex scenarios
leading to fear and the creation of Otherness — Vassus them”.
Mainstream debates on counter terrorism have adate of Muslims as
the threat in mainstream society, and fear of taéesamong Muslims.
Muslim communities have felt criminalised throughgiklation which
overtly doubts their allegiance to Australia andpcts criminal intent.
Public discourses have given an impression to Musibmmunities that
Muslims have the sole responsibility for countertagorism in Australia
and must provide information on potential suspeatsl suspicious
activities in their communities. Muslims, espegiatif Middle Eastern
origin, have become a “fifth column”. Pakistani dndian Muslims were
also eventually labelled as terrorists — in direchef scrutiny by all. Some
of these negative discourses and legislative meashave created an
atmosphere of “guilty by association”, justifyingrtailing civil liberties in
the name of countering terrorism. Civil libertiedvacates have criticised
these measures as potential tools for victimisatiom number of political
grounds. Muslim communities have of course expegdnvictimisation
since these discourses entered public debatepéttge of the reality of
these fears, Muslims are feeling the impact orr theise of belonging and
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their Australian identity because of being labelbes] potential terrorists,
guilty by association, un-Australian, Other, citigewith suspect allegiance
and guilty until proven innocent. Muslim women la¢ tsame time have to
confront an additional factor of negative percepiiothey choose to wear
headscarves.

The chapters by Dr Cameron and Professor Babacamie& the
effects of the war on terror on social cohesiorodlgh the shaping of
social stereotypes and group identity. Dr Camergues that the war on
terror — whether at home or abroad — invokes stamtrasts between
friend and enemy, which both corresponds with aidforces particular
domestic social stereotypes. Dr Cameron arguedhibae stereotypes are
complex in that they are not drawn solely from andstic context but are
also informed by Australia’s participation in thiolgal war on terror. The
conflation of international conflicts and foreidmeat into local community
relations exacerbates existing social divisionseatain identities become
associated with threats to national security.

In Chapter 7, Professor Babacan argues that thentrepublic
discourses in Australia about social inclusion héalen place without
regard to social exclusion based on ethnicitygiefi and “race”. Major
events in recent Australian history that have baetause for concern
include racially motivated violence against Muslicommunities, the
Cronulla riots, attacks on international studettis, vilification of asylum
seekers and refugees, and other acts of racisrfesdBoy Babacan argues
in this chapter that social exclusion in Austraaarticulated without
denouncing democratic principles and through tramsétion into more
palatable concerns. Coded societal messages apetpated through
public discourses on the war on terror, immigratiomulticulturalism,
refugees and citizenship. The chapter concludeb wit exploration of
how social cohesion can be achieved — namely, tiiroeclaiming critical
multiculturalism and participation, and engenderiagsense of equal
valued status.

In Chapter 8, Dr Tahiri discusses countering tésrorthrough a
community engagement strategy. Dr Tahiri argued thecause the
underlying causes of terrorism are multi-faceted aomplex, a range of
strategies needs to be employed in reducing theattof terrorism. He
argues that the state’s resort to coercive powes proven to be
unsuccessful in combating terrorism and that theg causes of terrorism
and the processes of radicalisation need to beesased through
community engagement. Discussing developments irstrAlin and
particularly in the state of Victoria, Dr Tahiriquides a framework for
engaging communities in the fight against terrorend advocates for a
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comprehensive community engagement strategy thathies not only
Muslim communities but also the community at large.

The final chapter draws broad conclusions aboutwhe on terror,
Australia’s policies and their impact on MuslimsAnstralia, and the way
forward in combating terrorism. It is argued thatckfully combating
terrorism does not inhibit states from adheringlte process protections
and the rule of law. Counter terrorism measuresd neerespect civil
liberties and due process protections, and conteampasocio-cultural
anxieties need to be addressed constructively. ©oterrorism measures
need to address radicalism, stereotypes and tlsedbsocial inclusion
brought about by the war on terror. Terrorism & ifem complex and
multifaceted factors and counter strategies needdtiress such factors.
The traditional “top-down”, “paramilitary” and “coeive” approaches to
tackling terrorism are not effective to combat catisation and
extremism. A community engagement approach whiadompasses all
sectors of the community and government clearlthés way forward to
combat terrorism and extremism. Such an approadhalgo in turn
enhance social inclusion, participation, trust eggpect. It is only through
valuing cultural difference, inclusion and fostgria sense of belonging
that social inclusion will be strengthened.
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CHAPTERTWO

THE INTERNATIONAL REGULATION
OF TRANSNATIONAL CRIMINAL LAW

DONALD FEAVER

Abstract

The attacks of 11 September 2001 were the catdbysta re-
examination of the conceptualisation and clasgificaof several aspects
of international law. Rather than being just a gemigtic term to denote
some form of extra-national dimension, in much saene way the term
“globalisation” has come to be usdfie term “transnational law” has
gradually taken on a specific legal meaning in negears. Not only does
transnational law have a technical significance d@rowing number of
scholars argue that transnational law is gradwatigrging as a sub-branch
of international law in its own right. This pape@eines several questions
related to the classification of international lal answer the question
whether “suppression crimes” are being correctlybeled as
“transnational”, we must first ask: what is transmaal law? |Is the term
simply a convenient label denoting some form ofalegjobalisation, or
does it have a legitimate jurisprudential foundatend function as an
emerging sub-branch of international law? Assumtingt it does have
legitimate significance, a second question is: apexific sub-branch of
international criminal law having its own uniquebstantive character and
administrative processes, does “transnational ocaiiaw” qualify as a
specialised system of law having the charactesistit a transnational
regulatory regime?

1. Introduction

It is difficult to imagine how anything construcéivcould possibly
emerge from the terrorist attacks of 11 Septemb@d 2Nevertheless, the
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attacks became something of a catalyst leadingntexamination of a
number of issues surrounding the conceptualisaimh classification of
several aspects of international law. The need tfis exercise was
identified in late 2001 by Antonio Cassese who camted that in
addition to the human and psychological impacte #ttacks had
“shattering consequences for international law.. veting some important
legal categories, thereby imposing the need tdirdtthem” (Cassese
2001). Cassese’s comments were primarily direa@atds the pressing
need to clarify the status of terrorism as an iv@gonal crime Cassese,
2006). However, the process of clarifying the staifiterrorism indirectly
raised a range of questions relating to the stafuthe sub-branch of
international criminal law known as “suppressionmas” within the
broader context of international law as a whole.

It is probable that Neil Boister neither realisext mtended to engage
in either of these challenges when he publishedngortant article in
2003 advocating the need to re-classify “suppressiomes” as a specific
body of international criminal law to be known agtisnational criminal
law”. In that article, he states that “transnatioerédme can be constructed
by recasting an existing sub-category of intermatiocriminal law as
transnational criminal law”. Although the term w#wen “unknown to
international lawyers”, Boister explains that hisason for choosing
“transnational criminal law” was that the term fismational crime” is
“commonly used by criminologists, criminal justicefficials and
policymakers” (Boister 2003).

What he did not mention, however, is that his chamay also be
particularly appropriate for a number of jurisprotial reasons in addition
to its complementary associations with criminoloBgther than being just
a jargonistic term to denote some form of extraemal dimension
(Berman 2005; id. 2007), much in the same way ¢ t‘globalisation”
has come to be used (Feaver 2009), the term “tatiogral law” has
gradually taken on a specific legal meaning in négears. Not only does
transnational law have a technical significance dgrowing number of
scholars argue that transnational law is gradwatigrging as a sub-branch
of international law in its own rigHt.

The discourse surrounding the re-classificatiorthaft sub-branch of
“suppression crimes” provides a unique opporturtity broaden the
discussion. Accordingly, it is within the context international criminal

Y For a discussion of the meaning of “transnatiomalthe context of this article,
see Cata Backer, Larry. 2007. Principles of tratisnal law: The foundations of
an emerging fieldLaw at the End of the Da9 March 2007,
http://Icbackerblog.blogspot.com.
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law that this chapter examines two questions rélaighe classification of
international law. To answer the question whethmmppression crimes”
are being correctly labeled as “transnational”, mast first determine
what transnational law is. Is the term simply awa@ment label denoting
some form of legal globalisation, or does it havegitimate jurisprudential
foundation and function as an emerging sub-braridhternational law?
Assuming that it does have legitimate significarecegcond question is: as
a specific sub-branch of international criminal laawving its own unique
substantive character and administrative procesess “transnational
criminal law” qualify as a specialised system aof laith the characteristics
of a transnational regulatory regime? This quesigorelevant within the
context of recent International Law Commission dffoto better
understand the role and position of specialiseddsodf law within the
broader context of international law.

The chapter is structured as follows. In Section tBe term
“transnational law” is defined and examined usireyesal competing
analytical approaches for classifying internatidaal. This is followed by
an examination in Section 3 as to whether “supprassimes” qualify as
transnational within the context of these approache Section 4, the
guestion whether, or the extent to which, thes@gsion crimes qualify
as a ‘“transnational regulatory regime” is consider& summary and
conclusions are presented in the final section.

2. Background and Context: Conceptualising
Transnational Law

Although the notion that transnational law couldakfy as a sub-
branch of international law is novel, the concepttmnsnational” is not
new to international law. The term is said to haeen coined by Philip
Jessup who first used it in a series of lectures easays in 1956 (Jessup
1956). The subject of the lectures concerned certiévelopments
occurring within the international legal order thatre becoming more
pronounced, especially in the aftermath World W& In his essays,
Jessup describes the emergence of a species of taapect of which:

2 Although the term “transnational law” was alsorgeuised in a much narrower
context by international legal scholars such asy€orbett and Arthur Nussbaum
around the same time as the Storrs Lectures, Jegasipthe first to develop and
popularise a more comprehensive conceptualisafiamternational law including
non-state actors. For example, see: Nussbaum, rArtl9%4.A concise history of
the law of nations2nd rev. edn, xi—xiii, 144—-185, 291-306. New Y.dvlacmillan;
Corbett, Percy E. 1953 he study of international lawp. 50. Garden City, NY:
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| shall use, instead of “international law”, thene“transnational law” to
include all law which regulates actions or evemiat transcend national
frontiers. Both public and private internationalvlare included, as are
other rules which do not wholly fit into such standl categories (Jessup
1956: 2).

Admittedly, the definition is sweeping. However,ssep may have
intended a slightly narrower meaning than that Wrappears upon first
reading. As noted by Scott, this slightly narroweeaning is directed
towards all “law” involved in regulation — what ¢slled with increasing
frequency, the “governance” — of ttransnational(“actions or events that
transcend national frontiers”, whether involvingtstor non-state actors)
(Scott 2009). Of particular significance is the lirsion of “non-state”
actors in this definition, as is discussed in farttetail below.

What led Jessup and another of his contemporafidged Jenks, to
ponder the issue was that both scholars had igshtifumerous examples
of international norms that did “not wholly fit mt[the] standard
categories of public international or private im&ional law”. Public
international law had, for the better part of atoeyn been conceptualised
and defined by legal positivists as “the law ofioras” (Kelson 1952;
Lauterpacht 1958). That is to say, international is.a body of rules that
regulates the relations between sovereign natiatest(Shaw 2008).
Because human beings and other sub-national entfieeh as non-
governmental organisations and companies do nlowvitdin the scope of
this definition, they are not regarded as “subjecfsinternational law
(Janus 1984).

2.1 Subject-based Approach to Classifying Internadnal Law

The origin of this approach to classifying intefonél law can be
traced to the creator of the term, Jeremy Benthamo, in 1780 sought to
categorise laws “on the basis of the persons whosduct is the object of
the law” (Janus 1984). Stated another way, Bentivasthe originator of
the “subject-based” approach to categorising lawtlom “basis of the
subjects to be governed” (Bentham 1789). Since li&ent(erroneously, it
will be argued below) concluded that internatiola& only had sovereign

Doubleday;

Tietje, C., A. Brouder and K. Nowrot, eds. 2006iliBHC. Jessup’s transnational
law revisited: On the occasion of the"sénniversary of its publicatiofEssays in
Transnational Economic LaO.

% This section draws heavily upon Janis, M. 1984liMiduals as subjects of
international lawCornell International Law Journal7: 61.
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nation states as its subjects, the subject ofriatemal law was “mutual
transactions between sovereigns as such” (Benthé&g8)1 Although he
did not create the term “private international lawa” distinction left to
Justice Story several decades later, Bentham @itk $hat “as to any
transactions which may take place between indiv&who are subjects of
different states, these are regulated by the iatdamvs, and decided upon
by the internal tribunals” of individual sovereigtates (Janus 1984: 364).

The definition of international private law wasdatcrafted” by Story
to parallel Bentham’s definition of public interfatal law, thereby
reinforcing “the notion that the individual was natproper subject of
international law”. Widely credited as being theator of modern conflict
of laws with the publication of his treatise in #83Story sought to
develop rules and methods to determine the apmtepchoice of law and
forum to apply in the event of a dispute betweertigm from different
jurisdictions. According to legal positivists, bese the subject of private
international law is individuals, who are in tuhretsubjects that fall under
the control of sovereign nations, private interodil law is “law” but not
really “international”. As a consequence, with fexceptions, the subject-
based approach of positivist legal theories of rironal law are
fashioned on the basis that “individuals are naippr subjects of public
international law” (Jenks 1953).

Because the notion that “individuals are not progdrjects of public
international law” had become so entrenched asodaky by the mid-
20th century, it was only natural that internatiolaavyers such as Jessup
and Jenks should identify and struggle with theind@n’'s many
anomalies. Rather than attempting to re-formulate definition, it may
have seemed to Jessup that creating a new, moaagxp term may have
been the easier alternative. Since then, howeliertarm “transnational
law” has come to be more closely associated withetinergence of a new
category or sub-branch of international law, seew@upying that space
between public international law on the one hardi gnivate international
law on the other.

2.2 Source-based Approach to Classifying Internatinal Law

An alternative approach to determining whether lésv public
international, private or transnational which isvdared by those
investigating “transnationalism” is a source-baapgroach. This approach
originated in a time preceding Bentham when Blamhkst“distinguished
his law of nations from other sorts of law not twe basis of its subjects
but because of its sources”. Therefore, the ketyndigishing feature using
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a source-based approach is not whether it its sulge‘states” or “non-

states”; it is whether the source of the normdrigefnational, national or
private” in origin. In applying such an approacHadkstone recognised
that the affairs of commerce were regulated bywadétheir own called

the “law merchant”lex mercatoria (Kasirer 1999):

which all nations agree in and take notice of drisl particularly held to be
part of the law of England which justifies the casi®f merchants and the
general rules which obtain in all commercial coigst(Blackstone 1789).

In 1759, Lord Mansfield stated that “Mercantile I&anot the law of a
particular country but the law of all natiorfstn any caselex mercatoria
is often cited as a non-state law system that faite that class of
international norms that Jessup identifies as Suaich do not wholly fit
into such standard categories” (Jessup 1956: 2).

Since the end of World War 1l, as Jessop and Jatdified, much
diversity in the sources and types of internatiomatm have emerged.
More importantly, these norm-creation mechanismg tthe previously
clear public law/private law divide. In acknowledgi that the “global
arena is populated by a multitude of norm makem rare producers”
(Zambansen 2006) both public and private, involugdhe creation of
both “hard and soft” norms, the subjects and sauofanternational law
are now more complex than ever (Abbott and Snid@002 The
acceleration and deepening of the globalisatiorcgs® has resulted in the
intensification of cross-border activity. Globalism has resulted in
increasing capital and information flows and hunmaobility (including
criminal activity) as well as the mounting numbégtobal issues such as
the spread of disease, diminishing bio-diversityd dmman-induced
climate change. The demand for international nomeation is out-pacing
the supply ability of traditional methods of intatibnal public law
creation. As a result, there has been an increaseri-state norm creation
activity in a broad range of areas including cogpersocial responsibility
initiatives, international commercial standard ti@aand the governance
of technologies such as the internet.

2.3 A Hybrid Approach

The positivist approach, which regards the indigidas not being a
proper subject of international law, applies thitngiple at a systemic
level. It is a principle that nation states, actiag gatekeepers, use to

* Lukev. Clyde[1759] 2 Burr 882 p. 887.
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control individuals’ access to international coudsd tribunals. As
Higgins notes, “states are such influential paptaits in the international
system, they have until now been able to bloclatteess of individuals to
certain arenas, including notably the InternaticBalrt” (Higgins 1994).
However, she goes on to state:

It has been suggested by one learned author [Gayé Alorgaard] that the
weakness of the positivist view on the place ofvitilials is that it fails to
distinguish between the possession of rights arigsland the procedural
capacity to sue or be sued on them. Norgaard cdstérat co-terminosity
is not a prerequisite to acknowledgement as a subjdnternational law.
He points to the dictum of the permanent Courtndéérdnational Justice in
1932 that “it is scarcely necessary to point oat the capacity to possess
civil rights does not necessarily imply the capatit exercise those rights
oneself”.

The argument that there is no bar to individualsdpehe subject of
rights and duties under international law paves way for a further
approach to be posited (Tucker 1965). This alteradhybrid” approach
conceives of ‘“international law” as combining elertse of both the
traditional “subject-based” and the “source-basmufiroaches. The hybrid
approach requires that the positivist state-cenigw of international law
be set aside in favour of a competing vision oélinational law and the
legal system. As such, if the international leggtem is regarded as a
normative system comprised of numerous differentses of norms, both
public and private, which accepts individuals as tlormative subject of
law, a different conceptualisation of internatiolzall emerges.

In order for this different conceptualisation toerge, it must first be
recognised that the positivist principle that ostgtes are the subject of
international law is a systemic-level assumptionca@rdingly, if the focus
of analysis is shifted from the level of systemtlte level of the norm,
irrespective of whether is it “hard or soft, pubbic private”, there are
countless examples in international law where iiddials are regulated by
means of norms that specifically identify the indival as both the
“subject and object” of the regulation (Manner 1p5he presence of this
positivist systemic constraint does not diminiske tkeality that norms
derived from public international law sources (aghwnon-state law
sources) do directly regulate individuals as bdig ‘tsubject and object”
of the norm. For example, Article 2 of t@gptional Protocol to the ICCPR
provides that “individuals who claim that any oéthrights enumerated in
the Covenant have been violated and who have etdthadl available
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domestic remedies may submit a written communioatiothe Committee
for consideration®

If viewed as a normative system, the internatiayatem is capable of
producing: (1) norms derived from a range of défersources including
public and private non-state law systems and (f¢réint types of norms,
i.e., hard and soft, which have (3) different sotjei.e., states and
individuals and (4) different objects, e.g., statésdividuals, space,
oceans, plants and animals can all be the objécegalation. A matrix of
the range of different permutations and combinatiohnorms is provided
in Table 1 below.

Table 1
Source Subject Object Type Classification
International | State State Hard/soft | Public International
Public Law
State Individual Hard/soft | Public International
Law
Individual | Individual Hard/soft | Transnational Law
International | Individual Individual Soft Transnational Law
Non-State
National State State Hard Public International
Law
Individual | Individual Hard Private International
Law

Of particular significance for the purposes of tlusapter is the
possibility of classifying international law dertvérom a public international
source and with individuals as the subject and atbj¢ a norm (which
may have the status of being hard or soft law)rasshational law. The
justification for classifying it as such can beced to Jessup’s original
definition in which he refers to “public and prieainternational law...
[and] other rules which do not wholly fit into sustandard categories...
whether involving state or non-state actors” (JpsslB56). This
justification for the classification resolves a ganof potential conflicts
that arise in classifying a diverse range of nosush as the Unidroit
General Principles (transnational soft law) or &rity regulatory regime
such as the public/private inter-relationship bemvéhe International Civil

5 Article 2, Optional protocol to the ICCPR, G.A.sre2200A (XXI), 21 U.N.
GAOR Supp. (No. 16) at 59, U.N. Doc. A/6316 (19689 U.N.T.S. 302 (entered
into force 23 March 1976).
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Aviation Organization (ICAO)(public internationalatd law) and the
International Air Transport Association (IATA)(aipate non-state law
system).

3. Defining “Suppression Crimes” as TransnationaLaw

As mentioned in the introduction, in his 2003 deticNeil Boister
suggested that a specific body of internationahiral law be re-classified
as “transnational criminal law” (Boister 2003). Thestification for
choosing “transnational”, Boister noted, was tHes term was already
widely in use among criminologists and practitianeHowever, the
guestion considered in this section is whether Budy of international
norms might qualify as transnational for stronggprudential reasons as
well. Accordingly, the purpose of this section @ reconsider Boister’s
choice of the term “transnational criminal law” byamining the sources
and substantive normative characteristics of thislwanch of international
criminal law in light of the preceding discussion.

International crime has long occupied a specifiacel within the
broader landscape of international law. The tradédl notion of
international crime includes a collection of offeacthat originate from
customary nornfsthat address criminal acts that “shock the conseief
humanity” and involve some form of violation of hamrights (Nagle
2010). Although human beings are both perpetraadsvictims of these
crimes (hence being both the subject and objenbohs prohibiting such
actions), this body of international criminal lawshlong been considered
as “public international law”. Avoidance of the ussof non-state actor
involvement has occurred in two ways. First, thefences require that
the crime be committed by a state or by a non-stetieracting in a public
or official capacity(i.e., a representative of a stat&econd, rather than
focusing on any injury to the victims of these @sninternational law has
tended to treat the injury as one to the intermaicommunity (Nagle
2010). Hence, the crime is an official act of statehat of an official of a
state acting in a public capacity.

The body of international criminal law that is tls@bject of this
examination falls into a different category of imational crimes. While

5 Now codified under the Treaty of Rome, the Intéiprl Criminal Court has
universal jurisdiction to prosecute these crimes,(fo prosecute offences to which
international criminal liability attaches) on thadis that these offences constitute a
“crime against humanity”.

" A contrasting view is put forward by Marks and gHam that state-actor
involvement is not a necessary pre-condition.
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most of the attention surrounding the internatidaal concerning crime
has been directed towards traditional offences sashwar crimes,
aggression, crimes against humanity, genocide amturé® a very
different category of international criminal lawwvesing areas of activity
such as terrorism, trafficking of drugs, people aths, and money
laundering, has been developing in the backgroummkshe early 1960s.
One of the reasons that this more obscure categongernational law has
not attracted the attention of international puliier scholars is that it
defies many of the traditional conceptualisationd alassifications of the
international legal order.

Transnational criminal offences, by contrast, affeermes that are
neither committed by public officials nor crimesath‘injure the
international community”. Boister defines the “suggsion conventions”
that form the main source of transnational crimiaal as:

crime control treaties concluded with the purpossuppressing harmful
behaviour by non-state actors ranging from coueitémfy to corruption,
drug prohibition to the financing of terrorism, calineady, it is submitted,
be said to establish a system of [transhationahindl law]. These
conventions provide, through a range of complexvigions for the
criminalization by state parties in their domedéiw of certain offences,
for severe penalties, for extra-territorial jurigiin, and for a variety of
procedural measures (Boister 2003).

The transnational element in a non-legalistic sésdbat the crime is
committed in more than one state or the effectlisifi another state. This
is particularly relevant in the case of terroristhene terrorist groups, for
example, establish cells that operate across boatat the financial and
human resources used to commission the act ofigrrare derived from
a number of places (DFAT 2004). The indirect supgimn of a
transnational crime by international law can onkhgrebe indirect because
international law has no jurisdiction to enforce tlules against private
individuals who are non-state actors. This is bseahe theory posits that
international law cannot impose obligations or giights directly to

8 An international crime derived from customary mtgtional law can be defined
as “an act universally recognized as criminal, Whic considered a grave matter
of international concern and for some valid reasannot be left within the
exclusive jurisdiction of the state that would haamntrol over it under ordinary
circumstances'US v. Listet al, 19 February 1948, Trials of War Criminals before
the Nuernberg Tribunals under Control Council Laa M0. Washington, DC: US
Government Printing Office, 1950 Vol IX: 1230, 1241
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individuals because the individual is not a subjbat an object of
international law (Jessup 1956).

The subject and type of norms derived from two edéht sources
associated with this sub-branch of internationaimicral law are
considered below.

3.1 International Legislation: Security Council Resolution 1373

An extraordinary form of international law emergesia consequence
of the September 11 attacks. This form of law linsesbecome widely
referred to as “international legislatioh’Although the term “international
legislation” has been widely used in the past terréo all manner of
international law creating activity, the naturetioé obligations created by
the United Nation’s Security Council through itsoption of Resolution
1373 is unique in several respects. These obligatibave several
dimensions with transnational implications whick discussed below.

Resolution 1373 was adopted unanimously by the €ibwon 28
September 2001. In it, the Council proscribed ageanf measuresgll
states would be required to pursue to combat ismoin Resolution 1373
the Security Council stated that all states wolddrdquired to undertake
several actions to prevent the financing of testoaitacks. Those actions,
inter alia, required all states to prevent and suppress ittending of
terrorism through the criminalisation of the cotlen of funds for
terrorism purposes, to freeze the funds and as$eesrorists and persons
associated with terrorism and to prohibit natioriedsn obtaining funds or
resources to be used for terrorism directly or rectly’® The Angolan
representative stated in the Council debate on pél 2004 that “by
adopting resolution 1373 (2001), the Security Cdurtook the
unprecedented step of bringing into force legistatbinding on all States
on the issue of combating terrorism” (Talmon 200BYese comments
highlight the first distinguishing characteristitResolution 1373 in that it
created “legislation binding on all States” (Scjei2004). Stated another
way, Resolution 1373 was the first resolution addpthat imposed
obligations of ayeneral and abstract character

As an instrument of a general and abstract chatatite question
arises whether such legislation can only be madeugh negotiation

® The term “international legislation’has been widebked in the past to mean a
range of different types of law-making activity inding international law making
by treaty and customary law. However, it must beeddhat the term has always
been used loosely.

10 UN Security Council Resolution 1373 (2001) of 2&mber 2001.
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among nation states in the form of an internati@gmeement. In the sense
that Resolution 1373 is general and abstract, &soranotes, “these may
well be triggered by a particular situation, cartflior event, but they are
not restricted to it. Rather, the obligations aneaged in neutral language,
apply to an indefinite number of cases, and araugodlly limited in time”
(Talmon 2005). The basic characteristic of this ngpe of legislative or
generic resolution is, as the Colombian delegatthéoSecurity Council
stated, that it “does not name a single countrgiesp or group of people”
(Talmon 2005). It can, therefore, be distinguishedm the more
conventional form of Security Council resolutiomgated to a specific set
of circumstances. It should be noted, however, thatSecurity Council
has been criticised for its opportunistic approé@Resolution 1373 in
that it has been argued that the Security Coumtéddaoutside its scope
and if challenged before the International Cotimpay well be found to be
anultra viresact (Rosand 2003).

The second aspect of Resolution 1373 has a magetdiearing on the
issue of transnational law. In reference to théediit types or forms of
transnational law mentioned in Section 2.1, Re&wiutl373 contains
several examples of international law that make/gbe individuals or
entities both the subject and the object of intiéomal obligations. For
example, Paragraph 2 states that “all States shf]teeze without delay
funds and other financial assets or economic resguof persons who
commit, or attempt to commit, terrorist acts ortjggvate in or facilitate
the commission of terrorist acts”. The questiont thases is whether,
within the context of the matrix of internationaw norms set out in
Section 2.2, Resolution 1373 qualifies for beirgssified as transnational
law.

As noted in the matrix, to qualify, the norm in gtien must be
derived from an international source and both thigext and the object of
the norm must be directed towards regulating imtligls. In the case of
Resolution 1373, it is clear that the object of tlem is “individuals”
being “persons who commit, or attempt to commit;aiést acts”. It is also
equally clear that the obligation being imposedindgethe “freezing
without delay funds and other financial assetsammemic resources”, is
one that is imposed on states. Therefore, Resaluli873 can be
characterised as international public law in thaisiprimarily directed
towards regulating state action.
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3.2 International Treaty Obligations

In addition to Resolution 1373, the broad rangerahinal acts that
fall within the scope of transnational criminal laave known as “treaty
crimes” (UN 2010). The earlier conventions creatter@es for issues
such as hijacking of aircralt,civil aviation matter and hostage taking.
The later conventions deal with the issues of diattacks using bombing
and nuclear materials and also the financing abtsm?* In addition to
being distinguishable from traditional internatibnemes in that they are
not derived from customary international law (mené&d in Section 2.2),
treaty crimes also differ in that they do not gitise to international
criminal responsibility. Instead, treaty crimes aaespecific type of
international obligation that, rather than givinger to international
jurisdiction under international law, merely sulijegation states to
proscribe certain types of acts as criminal offsngeder national law as
well as to cooperate with other states in respétteir investigation and
punishment. As such, from this “it does not necelyséllow that such
crimes entail international criminal liability”. Hee, when viewed
broadly, it suggests that the primary subject dnjéai of these obligations
is the nation state rather than non-state actors.

In shifting the focus from a systemic to a normatievel of analysis,
all of the conventions directly criminalise theians of a person involved
with the offence. For example, the first suppreassiceaty, the 1963
Convention on Offences and Certain Other Acts Cdtechion Board
Aircraft (the Tokyo Convention) discusses the wdstrof a person who
may be reasonably believed to be about to or tce hevmmitted an

™ Convention on Offences and Certain Other Acts Citachon Board Aircraft
1963 (Tokyo Convention), opened for signature 1pt&aber 1963, 704 UNTS
219 art 3 (entered into force 4 December 1969),v€ntion for the Suppression of
Unlawful Seizure of Aircraft 1970 (The Hague Contien), opened for signature
16 December 1970, 860 UNTS 105 art 1 (a) (b) (enténto force 14 October
1971).

12 Convention for the Suppression of Unlawful Actsiagt the Safety of Civil
Aviation, opened for signature 23 September 1974, GNTS 177 (entered into
force 23 January 1973).

13 Hostages Convention, opened for signature 17 Deee879, 1316 UNTS 205
(entered into force 3 June 1983).

14 Terrorist Bombings Convention, opened for sigmatlf December 1997, 2149
UNTS 284 (entered into force 8 February 1987); dsm Financing Convention,
opened for signature 9 December 1999, 2178. UNTS (2atered into force 10
April 2002); Convention for the Suppression of AcfdNuclear Terrorism, opened
for signature 13 April 2005, 2245 UNTS 89 (enteirad force 7 July 2007).
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offence by the aircraft commander until disembagkfrom the aircraft
where the person can be delivered to the auth®titide prosecuted under
the appropriate state’s laW.The 1970 Convention for Suppression of
Unlawful Seizure of an Aircraft makes it an offenfar a person to
unlawfully seize control or attempt to unlawfulleize control of an
aircraft!®

An example of a norm having the characteristiassttative of many
falling within this sub-branch of criminal law isdnd in Article 2 of the
International Convention for the Suppression of sAaf Nuclear
Terrorism. Article 2:1 provides that: “Any persownemits an offence
within the meaning of this Convention if that persanlawfully and
intentionally:

(a) Possesses radioactive material or makes or essaglevice:

(i) with the intent to cause death or serious lyadjury; or

(i) with the intent to cause substantial damagprtiperty or to the

environment™’

An analysis of the source, subject and object isfgihovision indicates
that even though it is derived from a public inttfonal law source, both
the subject and the object of the provision cleatg “individuals”.
Therefore, this class of international norm fall¢side the scope of the
traditional definition of what constitutes publinntérnational law.
Accordingly, it can be argued that the normativarelter of much of this
body of law would qualify as “transnational lawhereby reinforcing
Boister’s choice of the term.

4. The International Regulation of Transnational Gime

The second question considered in this chaptehistiver, or to what
extent, the regulation of transnational criminal lalso qualifies as
forming a transnational regulatory regime. The $dsi and relevance of
this question stem from a recent International L@ammission enquiry
into the “fragmented” appearance of internationalv|owing to a

15 Convention on Offences and Certain Other Acts Citachon Board Aircraft
1963 (Tokyo Convention), opened for signature 1pt&aber 1963, 704 UNTS
219 art 3 (entered into force 4 December 1969).

18 Convention for the Suppression of Unlawful SeizofeAircraft 1970 (The
Hague Convention), opened for signature 16 Decert®e0, 860 UNTS 105 art 1
(a) (b) (entered into force 14 October 1971).

" UN General Assembly, International Conventiontfee Suppression of Acts of
Nuclear Terrorism, opened for signature 13 ApriD20A/59/766.
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proliferation of self-contained or specialised laystems that have come

to cover the international legal landscape (Koslke&nn2006).

The term “regulation” has many different meanings.an abstract
sense, a regulation is a rule or norm that is aesigo influence a change
in an actor’s behaviour. More technically, a re¢jalais often defined as a
form of subordinate legislation. However, more rele regulation has
become synonymous with a phenomenon known as thlegat®n of
governance powers to specialised institutional éadboth within and
beyond the nation state, that administer specthlismies of rules. In this
chapter, the term “regulation” is used to desci@bdiscrete “system of
law” (Feaver 2006). Several criteria define whangtdutes a specialised
law system with regulatory characteristics. Thegernta include:

» a specific or specialised body of substantive aiodgxural rules;

e an organisational framework and construct that iserg the
responsibility and delegated governance powersdtirdster those
rules;

» some form of in-built mechanism to compel complaméth the rules;

» provision for enforcement and penalty in the cdsgon-compliance.
Given that the first criterion is satisfied in lighf the discussion in

Section 3, it is clear that transnational crimifeal is comprised of an

identifiable body of norms that fall within a spicisubject matter area,

namely, crimes that have a transnational dimensausing them to be

“crimes of international concern”. Although the 1®aties and three

protocols that comprise this body of horms covéfedént types of crimes,

all 16 bodies of norms conform to the same gerferadula in terms of the
character and composition of the norms.

The second criterion referred to above require$ tha specialised
body of law be overseen and administered by annisgional construct
(i.e., an identifiable regulatory or administrativedy) that is responsible
for the administration of the rules. In this contethree United Nations
bodies are the focus of this discussion. The &idshinistrative body that is
responsible for the oversight and administrationtrahsnational criminal
law is also a product of Security Council Resolutib373. Resolution
1373 created a body called the Counter Terrorismi@ittee (CTC) to
monitor the implementation of the obligations camtd in Resolution
1373. The CTC works closely with another UN agenitye Counter
Terrorism Executive Directorate (CTED), to implernére policies of the
CTC and to assess member states’ terrorism leigislahd assists member
states with technical assistance in support oflatijve reform and other
counter-terrorism initiatives. The CTC also worksngside the UN Office
of Drugs and Crime (UNODC) Terrorism Prevention riéda (TPB) to
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ensure compliance. The UNODC TPB also provides augdpr CTC and
CTED policy and facilitation programs which proviteehnical assistance
to member state'S.

Whether a body is a regulatory or administrativeybis determined on
the basis of the nature of the governance powdegaied to the body.
Delegated governance powers can be one or a conanraf: (1) rule-
making powers, (2) executive/administrative/enfareat powers, and/or
(3) adjudicative powers. The source of these gamre powers is either a
conferral of powers by nation states (usually mfibrm of an international
treaty or agreement that constitutes the body [estioent treaty]) or in
the case of UN agencies, powers derived from adgldgation (Saaroshi
2007). A sub-delegation of powers arises where persor body is
empowered to create sub-bodies under its own ¢oesti agreement. It
can then confer powers that it is able to lawfullyercise under its
constituent agreement to a properly constituted-bsady. It cannot,
however, delegate governance powers that it doepassess. In the case
of the UN bodies responsible for the administratioh transnational
criminal law, none of these bodies is vested witheg rule-making or
adjudicative powers. To the extent that these lsdiee delegated
executive/administrative powers, the scope andhdepthose powers can
be described as weak. The CTC has a weak policyagglower and the
UN ODC and its TPB possess only basic administapewers in the
form of oversight and monitoring functions.

In regard to the third criterion, none of the trestor protocols
contains compliance mechanisms or enforcement giomsd that are
internal to the treaties. The extent to which aterimational regulatory
regime is “self-contained” was examined by the rnméional Court of
Justice in the Tehran Hostagease. In Tehran Hostages, the Court
identified how the Vienna Convention on Diplomd®elations comprised
a special and self-contained system of rules, rdisfirom the customary

18 UNODC. 2010.Working closely with the Security Council's CTC aB@ED
www.unodc.org/unodc/en/terrorism/working-closelytwetc-of-the-security-
council-and-cted.html?ref=menuside (accessed 1al@ct2010);

UNODC. 2010.UNODC's role in terrorism preventiomvww.unodc.org/unodc/
en/terrorism/the-role-of-unodc-in-terrorism-preventhtml?ref=menuside
(accessed 16 October 2010).

“Technical assistance” is defined as the role &f thANODC TPB’s branch
experience at the operational level in dealing witier transnational crimes which
lends itself to expert assistance in dealing wibuinter terrorism. As the TPB
works with member states, it is able to reporthte €TC any deficiencies in the
counter terrorism programs.
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international law of state responsibilityIin the event of any violations of
the Vienna Convention, the ICJ determined thattyreggnatories could
not resort to remedies afforded by general intéwnat law. This was
because the rules contained in the Vienna Conwveritonstitute a self-
contained regime which... specifies the means atdisposal of the
receiving State to counter any such ab#8etlthough the Court, for the
first time, mentioned the words “self-containegjimé€, it made a much
more important structural observation. It recogigbat the Vienna
Convention contained its own “internal” mechanison &ddressing and
remedying breaches of the convention (Koskenni€@5.

In this regard, the regime established to overseg administer
transnational criminal law does not contain any ci&de “internal”
mechanisms for addressing and remedying breach#seofonventions.
That is not to say, however, that general princilinternational law are
not applicable as conventional means of compeliognpliance and
providing remedies in the event of breach. Becdhseindividuals who
commit terrorist-related offences are not broughticcount by the body
that administers the rules, then it does not sattee final element
required to be considered a fully developed traisnal regulatory
regime.

5. Conclusions

The questions this chapter has investigated rétathe classification
of international law. Specifically, it seeks to aes the question whether
“suppression crimes” are being correctly labeled“teansnational” by
some international lawyers as well as criminolagestd international law
enforcement officials. In seeking to answer thiggjion, we must first
ask: what is transnational law? Is the term simalgonvenient label
denoting some form of legal globalisation, or ditebave a legitimate
jurisprudential foundation and function as an ermgrgsub-branch of
international law? Assuming that it does have legite significance, a
second question is: as a specific sub-branch efriational criminal law
with its own unique substantive character and athtnative processes,
does “transnational criminal law” qualify as a spéised system of law
with the characteristics of a transnational reguiiategime?

The outcome of these investigations is that tradéi approaches to
classifying international law are now clearly redant. The manner in

9 Vienna Convention on Diplomatic Relations, operied signature 24 April
1964, 500 UNTS 95 (entered into force 23 June 1961)
2Tehran hostages case, ibid, p. 48.
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which the international legal space has evolvedesWorld War Il with
the expansion in different sources, subjects apdstyf norms has meant
that Philip Jessup’s observation that new methddsiternational law
classification are required is entirely justifieth a sense, Antonio
Cassese’s observation in 2001 that classificatietating to international
criminal law require re-thinking is merely an exd@am of Jessup’s earlier
observations.

In focusing specifically upon crimes of internatnconcern as a
specialised sub-branch of international crimina¥,|& is found that Neil
Boister’s assertion that it should be re-classiisdtransnational criminal
law” is entirely justified for sound jurisprudentigasons. The norms that
comprise transnational criminal law exhibit chaeaistics in terms of their
subject and object that indicate that they fallhintthat category of
international law which Jessup classified transmeti. A further finding
of this chapter is that while transnational crimiilaw does form a
specialised body of law that is administered byicktdd organisational
constructs, it does not yet satisfy the requiresme¢atbe classified as a
fully developed transnational regulatory regimee Thason for this is that
the regime lacks credible ‘“internal” compliance amhforcement
mechanisms.
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