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To our four children, whose names have been seldéaien nature

Alvan: the sovereignty of colour in nature
Paliz: the kingdom of a garden of flowers
Cariz: the spring of water in a natural environment
Afrang: the power of the sun, the galaxy and the universe
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ABSTRACT

The system of the United Nations, as well as mantgrmational and
regional bodiesimposes various duties on states that consequbatig
obligations towards the rights of their individualBhis is particularly
significant in the case of children who are notyorwnsidered one of the
mostvaluable subjects of international regulations, dnet also an integral
part of the legislation of domestic laws. Despite tfact that laws
concerning the rights of children are well settiedthe international
sphere, and are recognized under jie cogensnorms, national laws
about children, or national laws having an effattchildren, are still not
completely adequate. Many legislative and cultymactices expose the
fact that children are not recognized as the hsldérights. National legal
authorities should not, in accordance with the tegs international
legislations, plead provisions of their own laws d&ficiencies of those
laws in response to a request against them fogeleviolations of
children’s rights that have occurred under therfisgliction. In fact the
absence of appropriate legislation within natiolegial systems and the
reluctance of legal authorities to seriously tak®ldeen’s rights into
consideration, have been two of the key reasonghtocontraventions of
children’s rights in national or international cbiets. This book examines
many different areas within the law which deal wtitle specific rights of
children such as the philosophy of law, civil lawealth law, social law,
tax law, criminal law, procedural law, internatibfeav, human rights law
and the humanitarian law of armed conflict. Themtion is to show that
there are many rules, provisions, norms, and iesiwithin various
areas of the law that relate to the rights of cbkitld The extent of these
rights implies the existence of certain regionsasf which have to be
acknowledged and respected by national authoritldswever, the
acknowledgement of rights is alsb matter of intention, and may be
implied or expressed by the practice of authoritiBlse question of the
child constituting aself-ruling subject of justice and its legal alyilito
create an independent individual legal person&titythe protection of its
rights, but not necessarily for the exercise ofthaghts, are the central
issues of this book.
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INTRODUCTION

By analogy with the rules which exist to providegdé social and
economic aid to the victims of national or intefoaél crimes, it may be
possible to suggest that there is also an establilgal duty for all states
to provide access to resources which can, undeonable criteria, protect
children from the improper conducts of individualsganisations, anthe
administration of justice. However, what constitutbe definition of the
child is a very intricate question. In accordanétthe Convention on the
Rights of the Child, a child is a person underlIfis, not however, easy to
describe the precise acceptance or rejection sfafpe within the national
systems of different states. Some states have editer this age limit
under the Convention, some have accepted it wiakrvations, and still
others have rejected it entirely. Nevertheless, e issue does not
actually relate to recognizing the age limits oildiiod or adulthood, but
rather the way in which we deal with different meastconcerning children
under our legal systems. Their rights have not belgn given insufficient
attention under the jurisdiction of states, but éhalso been seriously
violated by transnational or international crimimations. The ignoring of
children’s rights under the jurisdiction of a statevers legislative,
judicial, and administrative measures and practices

It is far from easy to state the current legal osiof children in terms of
the conventional, customary, general principleslaf and case law,
although many international treaties dealing diyeat indirectly with the
rights of children have been ratified. Modern wst¢herefore assert that
there is a trend within the legal machinery ofedabwards encouraging
the doctrine of the protection of children undegpaaticular realm of law
called the sovereignty of children. Yet the praetiof different legal
systems is far from consistent, and there is @gierg divergence between
legislation supporting the theory of the recogmitiof the rights, self-
protection, various securities, or autonomous petéy of children, and
that of the restrictive personality of children endthe complete
supervision of parents or guardians.

The increased complexity in estimating the effddgooring the rights of
children under national practices, and the irrdbérsharm to children
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which has beenaused by the provisions of different legislatians legal

authorities, has resulted in conscious effortsatiamal andinternational

legal and political communities for the establisimtnemprovement and
protection of the rights of children. This effort has been espléci

strengthened as a result of the physical and psygival vulnerability of

children confronting national, regional, and intfanal problems, for
example: the 1989 Convention on the Rights of theldC the 2000

Optional Protocols on the Involvement of ChildrerArmed Conflict and
on the Sale of Children, Child Prostitution and I@HPornography; the
1980 Hague Convention on the Civil Aspects of Imégional Child

Abduction; the 1993 Hague Convention on ProtectiérChildren and

Cooperation in respect of Inter-Country, as welltlas 1980 European
Convention on Recognition and Enforcement of Decisi concerning
Custody of Children and on Restoration of CustodyCaildren. The

frameworks of these conventions must be regardédtegral parts of the
jus cogenssystem. This is because their provisions are druciahe

protection of the rights of children as a wholeg ane therefore obligatory
upon all states.

This book examines many differeateas of the law, dealing with the
rights of children like the philosophy of law, divaw, health law, social
law, tax law, criminal law, procedural law, intefio@al law, human rights
law and humanitarian law of armed conflict. Theertion is to show that
there are many rules, provisions, norms, and iesiwithin various
areas of the law that relatettte rights of children. The anthology of these
rights undoubtedly implies the existence of certa@gions of law which
have to be acknowledged and respected by the atianthorities.
However, acknowledgement of rights is also a matfemtention, and
may be implied or expressed by the practice of dhéhorities. The
question of the child constituting a self-rulingbfact of justice and its
legal ability to create an independent individweddl personality for the
protection of its rights, but not necessarily foe exercise of those rights,
are central issues of this book.

The book is the result of a number of differentadatsdealing indifferent
ways with the questions of children’s issues. Tregeerialist writers, from
different parts of the world, examine the impact refjulations and
practices relating to children in different legaéas. The intention of these
articles is to scrutinize different legaystems in Africa, Asia, Europe and
the United States. The editing of the book hasefloee been a challenge,
owing to the fact that regulations and practicesdifierent societies
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diverge to some extent from one anotherpBysentinghem simultaneously,
our purpose has been to struggle against the defécthe law and the
serious ignorance of legal authorities concernimg issuesof children.
The themes and the conclusions of different adicidemand the
modifications, amendments, draft or strengtheningegulations applicable
to the rights othildren.

It is axiomatic that as long as children are com®d inferior human
beings and not one of the significant subjectsatifomal law, violations of
their rights by different means will, critically,oh be recognized as
violations. The problems of children, whether crdtusocial, economic,
educational, medical, criminal, procedural or otvise, may not be
resolved merely by formulating children’s termsoimational, regional or
international legislation. The legal body of lawdathe legal practice
including the cultural attitudes of various natidras/e to adapt themselves
to the new conditions of the protection of childten exposing and then
shifting from traditional methods such as ignorartbeeat or force. The
fundamental mechanisms of our societies, such asoaty, culture and
religion, must take into account that the protactid children cannot be
carried out by physicaforce or the unsuccessful words of parents,
guardians, teachers, social workers, lawyers, jsidge rehabilitation
teams.

We have to learn that the integrity of our childreannot solely be
guaranteed by the expression of the word loveblpdtll respect of their
position and rights. Strange as it may seem, wherdevnot respect the
rights of others, it might be considered a civiblation or a crime. But
when the rights of children are violated it has,many occasions, been
dismissed as custom or argued that they gave éxpiress consent. For
example, in the nineties, when a child of 11 wasedain Sweden, the
judgment concluded that there was an implicit cahs8imilarly, when a
child of 7 was raped by an Iranian priest in a M&sdt was judged as the
victim receiving spiritual enlightenment. It is, iprinciple, true that
literally millions of people believe that childreme their property or that a
child has no rights of his or her owand thus the conduct of parents,
guardians, representatives of organisations, amd athiministration of
justicerelating to children are permitted as a matteaef br nature. This
basic misunderstanding has to be rectified and the gératitudes of
many nations which basically have a culture whieltides on children
must be promoted by laws. As the United Nationdeéviihium Declaration
of 2000 points out, as leaders we therefore haseriaus responsibility to



Farhad Malekian XXi

the entire world, “especially the most vulnerabtedain particular, the
children of the world, to whom the future belongs”.

Farhad Malekian
Chief Editor
Carolina Rediviva Library
Uppsala, January 2012






CHAPTER ONE:

DIMENSIONS OF THE BEST
INTERESTS OF THE CHILD



THE CHILD AS AN AUTONOMOUSSUBJECT
OF JUSTICE

FARHAD MALEKIAN

Abstract

Justice is certainly not based on self-satisfactior it is the giving or
receiving of pain. If these were the case, justioeld be achieved simply
by everyone fighting everyone else. Nor is justloe concrete knowledge
of empirical laws, legislative frameworks or a ealion of particular
norms. In each social case, it has its own wayeakoning, approach,
understanding, theory, philosophy and conclusiont Bhe common
presumption is that justice should have one suprame This is the
protection of the personality of individuals. Thiysstice should have its
own sovereignty, its own legal territory and its romutonomy of self-
independence. This also includes the way in whiehreat thentegrity of
the child. Whatever we are and whatever we waliig, aixiomatic that our
vision should not be blinded or affected by oth&uperficial, matters
surrounding our social life. The sovereignty oftices should be so strong
that no principles of its strength can be assodiat#h other subjective
aspirations. Here our intention is, as far as fssito find a feasible
modus operandfor the effective recognition and implementatidntloe
rights of the child. The intention is not to corsénthe state’s authorities
about those rights, but to realize tihe factoexistence of the rights of the
child. This article challenges the theory of justifor children and the
understanding of its nature, philosophy, principterms, and particularly
the interpretation of itsde jure sources. The question of the child
constituting the self-ruling subject of justice dtgllegal ability in creating
an independent individual legal personality for getection of its rights
but not necessarily for the exercise or emancipatiothose rights by the
child, are the focus of attention of this article.

Key words:; justice, child, protection
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1. Introduction

The position of the child as a separate subjedawfis a relatively new
innovation® there are probably not many legislative bodiesumdothe
world that have given the child the recognitionfuf legal personality as
compared to adults. That recognition does not recédg mean the
personal capacity to use the rights, but the capszibe, and be accepted,
in his or her personal capacity as a child. Somgemznt has, however,
been made to that end, but with no particular asimis within the
domestic practice of states. The criteria of merahility, wisdom
perception, physical power, and personal skill hagea whole, been some
of the most recognized reasons for the preventidheir identification as
a full legal person. But, unfortunately, “I'enfapst traité comme une
marchandise?

! For example consult Jane Fortin, Children’s Rightsl the Developing Law
(2009); Elaine E Sutherland., Children Rights inot&mnd (2009); Martin
Guggenheim., What's wrong with children’s right29@5); Elaine E Sutherland,
Child and Family Law (2008); Marie Parker-JenkiSparing the Rod: schools
discipline and children’s rights (1999Priscilla Alderson, Young Children’s
Rights: Exploring Beliefs, Attitudes, PrinciplesdaRractice (2000); Michael D. A.
Freeman;The moral status of children: essays on the Righthe Child (1997);
Mary John, Children’s Rights and Power: Chargingampa New Century (2003);
Philip E. Veerman, The Rights of the Child and @tenging Image of Childhood
(1992); Michael D. A. Freeman, Philip E. VeermahgTdeologies of Children’s
Rights (1992); Eugeen Verhellen, Monitoring chiluee rights (1996); David
Archard, Children: Rights and Childhood (199&eraldine Van Bueren, The
International Law on the Rights of the Child (1998)ames R. Himes,
Implementing the Convention on the Rights of théldClmesource mobilization in
low-income countries (19958haron Detrick, Paul Vlaardingerbrogkiobalization
of child Law: the role of the Hague Conventions9@p Sharon Detrick, Jaap
Doek, Nigel Cantwell, The United Nations Conventamthe Rights of the Child:
a Guide to the “Travaux Préparatoires” (1992); lewvee J. LeBlanc, The
Convention on the Rights of the Child: United NatioLawmaking on Human
Rights (1995); Alfred Glenn Mower, The Conventiom the Rights of the Child:
International Support for Chidren (1997); Eugeerrhédlen, Convention on the
Rights of the Child: background, motivation, stgiés, main themes (2000);
Geraldine Van Bueren., International Dokuments diiidgen (1998); and Sharon
Detrick, A commentary on the United Nations Coni@nton the Rights of the
Child (1999).

2 Jean Zermatten., La convention des droits dedi&r®0 ans, dégjal
www.swiss-paediatrics.org/sites/default/files/29gR12.
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Compared with earlier rules of traditional inteioagl law, the rights of
the child within our society may be likened to thesition of a state
controlled by suzerain power. In international lakese rules mean that a
state or nation is juridically and politically cooled by another state
regarding its external relations with other stafeise state in question is,
however, permitted to deal with its internal affaiiThis is precisely the
position of most children in contemporary interoatil society: they are
solely accepted as children but are heavily ignoirectheir external
relations. These may include social, educationagnemic and other
potential activities. The position does not necelysanean that they do
not have regulated rights within various legal eyst, but that the rights
stipulated within those legal instruments, are igastegrated into other
regulations within our social unity. This gap besaneights, to have rights,
but not to be given sufficient rights to recognimed use those rights,
appropriately is a fact that can be seen withintrboanches of the legal
system such as criminal law, criminal proceduragmily law, labour law
and also financial regulations.

The aim of this article is not to list differenghits of children or analyse
them according to the principles of custody or cai¢hin civil and
common law systems. Such a task has, in effect) bagied out by many
of the other writers in this collection on the Saaignty of Children in
Law. The purpose here is, as far as possible ntb di feasible apparatus
which may be useful in the effective recognitiorddamplementation of
the rights of the child. By “effective recogniti@md implementation”, we
do not mean the acknowledgement of the rights ffgrént legal systems
and their implementations. Rather, we simply méendorrect way, with
accurate measures, to establish the nature ofeti@ personality of the
child. The purpose is not to convince the socialegal authorities about
the existence of those rights, but to realize tkistence of the child as a
consolidated subject of our legal mechanism. Thisrkwtherefore
challenges the theory of justice and understandgature, philosophy,
principles, norms and particularly its interpratatiin order to reach a
definition of justice in connection with the phitgshy of the protection of
children. The question of the child constituting tkelf-ruling subject of
justice and its legal ability to create an independ individual legal
personality for the protection of its rights buttnmecessarily for the
exercise of those rights by the child, is therefdre main thrust of this
article.
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2. The Concept of Protection
2.1. Uniformity of Protection

Sooner or later, the protection of the rights afdrkn will have to become
one of the most remarkable tasks of our living styci This is based on
the fact that children are one of the most fredyemrferred to subjects of
law whether in connection with domestic or intero@al law. In
particular, the protection of children has become of the main aims of
international entities such as the various Unitedtidvis bodies, the
permanent International Criminal Court, Amnestyetnational, or Human
Rights Watch. Speaking personally, what is uppetniosmy mind is
always, do | provide those necessary pre-conditisimalters for the safety
of my four children? Of course, reference to my oehildren does not
necessarily mean that in order to understand tiséipo of children one
needs to be a parent, or to be responsible focdhe of a child. But the
reference is only to provide a hortatory and pcattiexample in the
discussion relating to the philosophy of child paiton. | nevertheless
believe that the protection of my children is nsegg, and the granting of
such protection should not violate the rights diestminors or adults.
Similarly, | ask myself: should the protection b&trights of my children
take priority over my own personal protection, iland security? In
other words, how far should | go without variousunal, normal, or legal
protections when | estimate the importance of thmetgution of my
children? Does the concept of protection have ahtamd legal limits, or
is it permanent in whatever situatién?

My mind is not necessarily occupied by the ruldasf and its pressure
upon me, but, by the rule of moral law, my persoredponsibilities,

duties, tasks and the very outer limits of my beagapacity to understand
the fundamental rights of my children in connectwith universal values
in a world where breaches of law are the most wideborted national or
international news stories. | therefore seek far truth, the ethics of
conscience, bliss and harmony between what | utatetfrom the moral

3 See The New Handbook Of Children’s Rights: ComippazaPolicy And Practice
(Bob Franklin, ed., 1991); Children, Rights, AndeTbaw (Philip Alston, Stephen
Parker, John Seymour editors, 1992). Martin GuggenhWhat's Wrong With
Children’s Rights? (2005).

* The history of rights of children, for example,the United States demonstrates
that children were legally subordinate to adultd afso subject to adult authority.
Martin Guggenheim, ibid, p 9.



6 The Child as an Autonomous Subject of Justice

law or natural law with a slight combination wittogitive law® The
reason is, | feel, that the first cornerstone & tinderstanding of the
nature of the protection of my children is not ldwt the way in which |
treat their personal aratural integrity This includes the integrity when |
shared their creation in the womb, their birth,rtefancy, babyhood and
childhood, and so on. To these, | may also addebairements of certain
laws that have been discussed and accepted withirsacial structure.
When 1 talk about “certain laws”, | intentionallyalv a line between a
good law and a bad law, between a conservativealasva radical law,
between a dictatorial law and a democratic lawwe$i as between the
philosophies of one law and another. Thus, one sp@ak of a just law
and an unjust law.Law may give order for the protection of certain
subjects due to its own requirements, but the aubst of protection,
because of its very sensitive perception, cann@Xstusively based on an
order and the law itself. This means that sacrifjcour own protection
may not still be enough for the protection of ctgld, based on the fact
that the question of protection is purely concepthgpothetical, and
personal. Nevertheless, the protection of childteruld be combined with
faith, trust, belief, worshipandlove

2.2. Realm of Protection

What the source or sources of natural integrityigreot as complicated as
in the case of positive lalvThis is because positive law may not only be
heavily subjected to interpretation by philosophefs law or legal
authorities of administration of justice, but alsp the ordinary layman
who does not know about the legal provisions b hia own way of
understanding the provisions of social ordeFar him, the protection of
the rights of children may solely mean having a &prood, drinks,

® For a discussion on the nature of morality anceffects on our judgments see
Bernard Gert, Common Morality: Deciding What to 2604).

® The concepts of just and unjust law are two ietated concepts that have
usually been analyzed side-by-side facing eachr'stlleguments. The concepts
have been deeply rooted in the traditional philbgopf law and also extended
within contemporary national or international lawar many, an unjust law is not
law, but the circumstances of power and force. % jaw is a law which haster
alia the character of human rights norms and respéetgpérsonal integrity of
minors or adults.

" Farhad MalekianThe Miserable Wedding of Naturalism into Positiyi$tlhEST
Journal, (2009), pp.139-143.

8 Ibid, pp.145-146.
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clothes, schooling and his/her way of presentingpireess. Here, our
intention is not to draw a line between natural kamd positive law and
assert that one is better than another, or thatsosgperior to the theory of
the other’ The purpose, rather, is to become aware thatdardo realize
the boundaries of positive law one needs to unaiedsthe boundaries of
natural law'® But the contrary may scarcely be the truth. Thias long as
our motivation does not coincide with the provisiasf positive law'! It
means that the protection of our children accordmthe rules of law is
not a gift, but that one has to ask or fight forTihis protection may not
only be asked for from the administration of justiand legislation
authorities, but also from all types of social sezs.

As we have mentioned above, to understand the perpof the
enhancement of positive law for the protectionhaf tights of children, an
understanding of the natural law may to some extenta corollary
condition. The reason is that the jurisprudencdawof rests not only on
legal theories, legal philosophers, legal reasonamgl the historical
theories of law, but also on the elementary priesipf natural law, civil
law and the law of natior8.This can easily be seen within the provisions
of the Universal Declaration of Human Rights whitimdamentally
integrate the principles of natural law into paatilaw’® Although the
whole theory of the Declaration is based on a te&mi of the General
Assembly, and does not therefore have the bindifegteof law making
treaties, it is considered an integral parfusf cogendaw because of the
safeguarding of some of the most fundamental piesi of human
civilization.* This is the law, the provisions of which are pepéry, and
it should not be ignored in the national or int¢iovaal relations of states.
Consequently, even though we may have differenbashof thought
regarding how those significant norms of humantsgire to be faced, the
philosophy of human rights not only speaks aboutaimtaw, but also
about positive law. Together, these create a coamtibim of legal
protection for all subjects of law and its categesri

% Ibid.,pp.147-149.

19 |bid., pp.145.

1 |bid., pp.145-149.

12 |bid.,p.146.

13 |bid.,p.144.

14 Seeinfera section onJus Cogens
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2.3. Strength of Adaptability

In the above, | am not trying to put the functiaidaws or the real facet
of laws alongside one line and habitually preshatt. My chief intention
is to find the way in which | meet the requiremeotamy children, and
which may suit the character of natural or positaxe. The reason is that
the creation of particular protection for childrémes not necessarily arrive
by email or legislative measures, but how one prets as well as
understands the ethical or practical legislatiosadial relations. The fact
is that | have to understand my children as theshvgio that | can realise
their interests. This means that | need to be ctedg and if necessary, to
be modified so that the personal integrity of mitdrien is not harmed and
we will most probably reach the most central poiitsour minds.
Understanding this logic is not so difficult, besauf we are all animals
by nature, we have to be protected and in a waly tha reasoning will
not harm our natural equality, human morality amfom of expressions
as a wholé® Protection and expression are thus an integral gfaone
another and should not be separated from one anetyen regarding our
children who are minors.

Despite the known or unknown fact that we are, rer reot, animals, we
have intelligence, and understand that we shouldlamage each other’s
integrity*® The term “animal” is thus a term of art, but nadeem of battle
with nature and the reason for our existec@vhatever we are, and
whatever we want, it is obviously clear that ousiem should not be
clouded or be monopolized or affected by other Higi@l matters
surrounding our social life. These might includetsthings as intellectual
pursuits, socializing with colleagues or friendsihg delight in material
possessions, sex, taking pleasure in our familied basking in the
reflected glory of any of their successes, theremvihent, and so on.

It is axiomatic that there is nothing wrong withirige self-confident or
overconfident, which increases our ability reacta¢hieve various goals.
But these feelings or attitudes must unquestionablyconflict with the
rights of others, which also includes minors. Fos, uthen, this
overconfident ability should be orientated to redatng the social rights
of all persons, old or young. In one sense, it reke legislation to

5 For an analysis of moral law see Catherine Wilddaral Animals: Ideals And
Constraints In Moral Theory (2004).

18 |bid., at 2.

7 bid., at 2-3.



